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FOREWORD

The UK’s exit from the EU presents both opportunities and risks for regulatory reform. In the short 
term, small businesses need as much stability and certainty as possible. This is why FSB supports the 
intent of the Repeal Bill to ensure that the same rules and laws apply on the day after we have left 
the EU, as the day before. After we have left the EU, the UK Government must carry out a holistic and 
strategic review of the regulatory framework. This should identify where change could boost small 
business growth and productivity. The UK Government should also identify where the UK would not 
seek changes, acknowledging potential consequences for cross border trade with the EU single 
market and providing protections for customers. The UK Government must take a balanced, nuanced 
and, above all, evidence-based approach, informed by frontline insight from small businesses with 
‘boots on the ground’. 

FSB research shows that small businesses think the current regulatory framework is too burdensome, 
with two thirds of small businesses stating that the burden of regulation outweighs its benefits. 
However, our data also indicates that small businesses are not, in the main, challenging the policy 
objectives of regulation per se, particularly when those objectives are to build trust among customers, 
provide a level playing field with competitors and promote productivity and innovation. Rather, their 
concerns focus primarily on the quantity and quality of regulation overall, and the effectiveness of 
the implementation and enforcement of regulations. Yet it is a complex and nuanced picture. Indeed, 
almost three quarters of small businesses can also identify some form of helpful regulation. 

This research finds that the majority of small businesses believe that leaving the EU will provide either 
significant or some scope for reforming the regulations that impact them. Therefore, it is essential that 
the UK Government establishes a robust institutional framework to undertake a wide-ranging review 
of all regulation impacting small businesses. Understanding how best a regulation can be designed 
and implemented is equally as important as examining why it is needed. Importantly, the institutional 
framework for this review should be in place before we leave the EU. 

Alongside the comprehensive review of the stock of current regulation, the UK needs to better 
govern the flow of future regulation. That is why we are recommending the UK Government should 
demonstrate strategic leadership by establishing an Office for Regulatory Reform (OfRR) in the Cabinet 
Office, reporting to the First Secretary of State and Minister for the Cabinet Office. Every two years it 
should produce a ‘state of regulation’ report to Parliament. 

The UK Government and devolved administrations should also implement measures which improve 
the ‘regulatory experience’ of small businesses, supporting their efforts to understand and comply 
with important regulations. It should create a central hub to help smaller businesses and start-ups 
understand which regulations are relevant to their business and where to get the best advice on 
compliance. This could be run by the Small Business Commissioner (SBC), operating in conjunction 
with the proposed OfRR. 

After our exit from the EU, key decisions about how to develop new rules, bodies and processes 
will need a partnership approach between the UK Government and the devolved Governments of 
Scotland, Wales and Northern Ireland. Each will need to be flexible, sharing expertise and working in 
good faith in order to ensure smaller businesses are not burdened with new barriers to trade. 

Martin McTague 
FSB Policy Director
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EXECUTIVE SUMMARY

In March 2017, the UK Government published a White Paper on legislating for the UK’s withdrawal 
from the EU through the Repeal Bill. The purpose of this Bill is to ensure that, wherever possible and 
practicable, the same rules and laws continue to apply in the UK, allowing for as smooth a transition 
as possible out of the EU. FSB is supportive of plans to ensure continuity and stability in the short 
term and believes that future regulatory change (whether to domesticated EU law or to domestically 
derived legislation) should be undertaken in a holistic and strategic manner. In this context, this report 
looks at the opportunities and challenges of regulatory change for small businesses, once the UK 
has left the EU. 

The UK is generally viewed as a good place to do business compared to other countries, ranked 7th 
by the World Bank.1 There are many aspects of the domestic regulatory environment that currently 
work well and which should continue to be utilised. Nonetheless, according to the World Economic 
Forum, the UK ranks 25th in the world for its regulatory burden.2 Regulation can play an essential 
role in enabling commercial activity while poor quality regulation, or too much regulation, can create 
barriers which hold back small businesses. Previous research commissioned by FSB suggests that 
smaller businesses are disproportionately impacted by this regulatory burden.3 

The UK’s exit from the EU will come at a time of new threats and opportunities associated with rapidly 
developing technology and changing markets. Going forward, therefore, it is essential that the UK 
regulatory framework enables small businesses to thrive. After the UK exits the EU, the repatriation of 
the body of EU law (the acquis) presents an opportunity to improve the UK's competitive advantage 
by streamlining regulation and ensuring it is fit for purpose – particularly for small businesses. 

Clearly, any competitive advantages associated with the UK’s divergence from EU legislation need to 
be balanced against other factors, like the competitive advantages also associated with easy trading 
with the EU single market (particularly in relation to non-tariff barriers). However, this debate should 
not be framed in binary terms around harmonisation or divergence. Other models, such as mutual 
recognition agreements and regulatory equivalence, may also play an important role. 

As stated in the White Paper on the Repeal Bill, the UK’s exit from the EU will lead to a significant 
increase in the decision-making powers of each devolved administration. Nonetheless, it seems likely 
there will be certain areas where a common UK framework will be desirable, particularly in relation to 
the integrity of the single market within the UK. 

Regulation that impacts smaller businesses has its genesis in a number of different sources. Although 
exact proportions are hard to identify, there is evidence to suggest that a notable proportion of this 
regulation ultimately derives from the EU or from other international sources.4 

Following the UK’s exit from the EU, the EU’s institutions will no longer have direct law-making 
authority over the UK. Going forward, the existing EU acquis will be brought within the control of the 
UK Parliament and, in some cases, the devolved administrations. The change in locus of authority 
over a significant proportion of regulation presents a unique opportunity for the UK Government to 
review, holistically and coherently, the small business regulatory framework and, where appropriate, 
maximise opportunities for both deregulation and better regulation. This process will, of course, have 
to be balanced against other important factors, like ensuring ease of trade with the EU single market.

1 World Bank, ‘Economy rankings’, (2017). Available at: http://www.doingbusiness.org/rankings 
2  Schwab, K., ‘The Global Competitiveness Report 2016–2017’ (2017). Available at: http://www3.weforum.org/docs/GCR2016-2017/05FullReport/

TheGlobalCompetitivenessReport2016-2017_FINAL.pdf 
3 Baldwin, R. ‘Better Regulation’ Is it better for business?, (2004).
4  Great Repeal Bill White Paper: ‘There is no single figure for how much EU law already forms part of UK law. According to EUR-Lex, the EU’s legal database, there 

are currently over 12,000 EU regulations in force (this includes amending regulations as well as delegated and implementing regulations). In terms of domestic 
legislation which implements EU law such as directives, research from the House of Commons Library indicates that there have been around 7,900 statutory 
instruments which have implemented EU legislation. This figure does not include statutory instruments made by the devolved administrations which will also observe 
and implement EU obligations in areas within their competence.3 In addition, research from the House of Commons Library indicates that out of 1,302 UK Acts 
between 1980 and 2009 (excluding those later repealed), 186 Acts (or 14.3%) incorporated a degree of EU influence.’

http://www.doingbusiness.org/rankings
http://www3.weforum.org/docs/GCR2016-2017/05FullReport/TheGlobalCompetitivenessReport2016-2017_FINAL.pdf
http://www3.weforum.org/docs/GCR2016-2017/05FullReport/TheGlobalCompetitivenessReport2016-2017_FINAL.pdf
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KEY FINDINGS
Balancing the burden and benefit of regulation
•  Two thirds (62%) of small businesses believe the burden of regulation outweighs the benefits. 

In contrast, only 14 per cent believe the opposite. The data is fairly consistent across England, 
Scotland and Wales. The figure for Northern Ireland is slightly lower (54%) but, because the 
sample size was fairly low, this figure is only indicative. Within these figures, the proportion of 
businesses that feel the burden of regulation ‘significantly’ outweighs the benefit is 25 per cent 
for England, 24 per cent for Scotland and 30 per cent for Wales.

•  The reported overall burden of regulation varies between different sectors. Those in manufacturing 
appear to feel particularly encumbered, with 73 per cent believing the burden of regulation 
outweighs the benefits, higher than the 62 per cent sectoral average. In contrast, in the arts, 
entertainment and recreation sector, just 37 per cent believe the burden of regulation outweighs 
the benefits, much lower than the sectoral average. 

•  The problem for most small businesses is not the existence of an individual regulation per se 
– although there are areas that clearly do cause particular concerns – but rather the quantity 
and quality of regulation overall. Nine in 10 (88%) FSB members identified some aspect of 
regulation that was a barrier. Of those that did, almost half (43%) highlighted the overall quantity. 
Over a quarter (28%) cited poor design, while just under a quarter (23%) cited overly complex or 
inconsistent language. 

•  Small businesses also highlighted barriers associated with implementation. For example, 
monitoring, recording and reporting requirements were the primary barrier for a fifth (20%) of 
small businesses that identified an aspect of regulation that was burdensome. The associated 
cost of advice to aid compliance was the primary concern for a similar proportion (19%) of these 
respondents. 

The impact of regulatory barriers on small businesses
•  Some areas of regulation appear to be particularly important for small businesses, like workplace 

health and safety (71%), employment law (62%), data protection (59%), company law (52%) 
pensions (50%) and tax administration (46%). These represent areas of regulation that most small 
firms recognise as particularly relevant, impacting on the day-to-day running of their businesses. 
As such, some of these areas, particularly employment law and workplace health and safety, are 
ranked highly by small businesses as both a burden and benefit. 

•  Many small businesses say poor quality or too much regulation has a negative impact. Those that 
do highlight four key impacts: reduced profitability (52%), reduced productivity and innovation 
(36%), inhibiting expansion of their workforce (34%), and increasing prices to absorb costs (30%). 

The benefits of regulation for small businesses
•  Most small businesses (70%) recognise areas where some regulation has a positive impact, 

particularly workplace health and safety, certified standards, employment law, company law, and 
product standards. Those that do highlight three key ways regulation can provide a benefit: 
helping to build trust among customers (51%), creating a level playing field with competitors (36%), 
and enabling productivity and innovation5 (34%). 

5 Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process.’
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Opportunities for regulatory reform
•  The majority (53%) of small businesses believe that leaving the EU will provide either significant 

(25%) or some (27%) scope for reforming regulations that impact their businesses. This compares 
to 34 per cent that believe leaving the EU will provide either no new scope for regulatory reform 
(26%) or even less scope than we have today (8%). 

•  Most small businesses (75%) can identify a specific area of regulation that acts as a barrier to their 
business. Of those that do, 73 per cent want to see simplified regulatory requirements for small 
businesses; 45 per cent state that partial exemptions would help reduce the negative impact 
of regulation on their business; 42 per cent identified more discretion for smaller businesses to 
meet regulatory requirements; and 41 per cent said that simpler and clearer guidance on how to 
comply was essential for helping to reduce the negative consequences of regulation. 

KEY RECOMMENDATIONS
1.  Provide short-term stability

The Government should ensure the Repeal Bill is implemented to provide certainty to small 
businesses so that on the day after the UK has left the EU, the same rules and regulations will 
apply as when the UK was in the EU. The Bill should include measures to plug any gaps in the 
regulatory framework that would arise due to this transposition. To achieve this, it is essential 
that the Government engages with small businesses. 

2.  Establish the institutional structures for long-term reform
Following Brexit, the UK Government should prioritise a wide-ranging review of all regulation 
impacting small businesses. This would identify how the UK’s regulatory framework can best be 
developed and enhanced to improve small business competitiveness, including productivity. 

3.  Create a regulatory policy framework for the future
The UK Government should make regulation, and its reform, a central and ongoing strategic 
priority, and take steps to enhance the UK’s system of regulatory governance. It should 
particularly look to better integrate business perspectives into the policy-making process.

4.  Support small businesses
The UK Government and devolved governments should implement measures which improve 
the ‘regulatory experience’ of small businesses, including:

  • A comprehensive performance framework for non-economic regulators

  •  A stronger culture of transparency and learning e.g. more use of tools such as ‘safe 
harbour’, the use of derogations and de-minimus measures

  • More compliance support for small businesses from the Government and regulators 

5.  Coordinate with devolved governments
The UK and devolved governments should build on existing methods of coordination, such as 
the Joint Ministerial Councils, in order to develop a regulatory environment that works for all 
nations while respecting the existing devolution settlement process. 
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REGULATORY LANDSCAPE FOR 
SMALL FIRMS

Regulation and reducing the regulatory burden is a key priority for smaller businesses. In 2015, FSB 
members rated this the most important policy issue for the 2015-2020 Parliament.6 The UK’s exit from 
the European Union, in due course, presents an opportunity to review and improve the regulatory 
framework with the ambition of improving the competitiveness of the UK economy, particularly for 
small businesses. 

Poorly designed or excessive regulation can increase administrative and compliance costs for small 
businesses, without providing any benefits. In turn, this can hinder their competitiveness and result 
in wider economic costs. The negative impact of regulation is felt disproportionately by smaller firms, 
for whom the associated gross costs can be between 17 and 40 per cent per employee greater than 
for larger businesses.7

Some regulation, such as protection for private property and contract law, is essential to the 
functioning of a strong economy, as it provides confidence for investors and trust for those involved 
in transactions. Regulation also has an important role to play in reducing the risks associated with the 
production and sale of goods and services, or addressing market failures. Social regulation can also 
play an important role in spurring on innovation.

Smaller businesses recognise the benefits that come from a certain amount of good quality 
regulation, particularly ‘market-making’ regulations that improve the information on which investment 
and transaction decisions can be made. However, most small businesses believe that, on balance, 
the current stock and flow of regulation creates too much of a burden. This burden can manifest in 
various ways, depending on the type, size and sector of business, and the nature of the regulation 
in question. For example, many small businesses cite problems with the design, implementation and 
cumulative burden of regulations, more frequently than objecting to the purpose of the regulation. 

The proposed Repeal Bill will repatriate the body of EU law (the acquis) into UK domestic law, where 
it will effectively become domestic law. Authority over repatriated policy areas will then be divided 
between the UK Government and the devolved administrations of Scotland, Wales and Northern 
Ireland. There will be some areas where UK common frameworks are maintained. 

Going forward, there is an opportunity to reassess and redefine how regulation works across the 
piece for small businesses and, by extension, the wider economy. A strategic and holistic reform of 
the UK regulatory framework should:

 •  Strengthen the key institutional foundations underpinning a dynamic advanced economy
 •  Make business regulation fit for a changing economy to better enable small businesses to rise 

to the challenges and seize new opportunities (particularly looking ahead to a new wave of 
technological change)

This report outlines a long-term agenda for improving the regulatory environment for the UK’s smaller 
firms in order to enhance their competitiveness, including productivity. It shows how much could be 
done to give UK smaller businesses and the wider economy a long-term boost through appropriate 
regulatory reform, whilst balancing the pace and scale of this change (for example, maintaining easy 
trade with the EU single market). 

6 FSB post General Election small business survey, ‘FSB ”Voice of Small Business” Survey Panel’, (May 2015).
7  “Regulation costs are 35 per cent greater in businesses with less than 20 employees, compared to businesses with more than 50 employees.” ENSR. (1995), cited 

in Baldwin, R. ‘Better Regulation: is it better for business?’. (2004); “Businesses spend up to nearly five times more hours per person complying with regulation than 
businesses with 50 or more employees.” Small Business Research Trust. (2000), cited in Baldwin, R. ‘Better Regulation: is it better for business?’. (2004); “Businesses 
in this range incur compliance costs more than three times higher per employee as a result of regulation, compared to those businesses with 20 to 49 employees 
and up to five times greater than larger businesses.” OECD. (2001); OECD. (1997); Hopkins, T.D. (1995) and Beale, H and Kin, H. (1988) cited in Baldwin, R. ‘Better 
Regulation: is it better for business?’. (2004); “It costs about 36 per cent more per employee for small firms to comply than their larger businesses.” Crain, N. V and 
Crain, W M. ‘The Impact of Regulatory Costs on Small Firms’. (2010); “Cost per employee of regulation is at around 40 percent higher in smaller businesses compared 
to medium-sized and large businesses.” Crain, W. W. ‘The Impact of Regulatory Costs on Small Firms’. (2005); “Compliance costs fall disproportionately on small 
businesses incurring per employee costs of around $11,700 per employee per year. This is 17 per cent more per employee per year than the average business.” 
‘Crain, W. M and Crain N. V. ‘The Cost of Federal Regulation to the US Economy, Manufacturing and Small Business’. (2014).
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UNDERSTANDING REGULATION: 
DEFINITIONS,  CATEGORIES,  TOOLS 
AND TYPES

Regulation is a term describing:

‘...government intervention in the private domain or a legal rule that implements such intervention. 
The implementing rule is a binding legal norm created by a state organ that intends to shape the 
conduct of individuals and firms.’

Baron, D P  (2012)8

In the context of an advanced and complex economy, the law has multiple roles in setting the regulatory 
environment for businesses. Its role reaches beyond that of traditional laws (primary, secondary and 
case law) made by legislature and judges. It also encompasses the powers and activities of a range of 
bodies – often functionally independent from governments – that significantly impact the commercial 
environment. 

Regulation is frequently divided into two categories, each capturing a number of different types of 
regulation focused on different issues (Figure 1).

Figure 1  Categories of regulation
Source: Windholz & Hodge (2013)9

Economic regulation encompasses the very basic rules needed for a market economy to function, 
such as contract law. Social regulation captures rules aimed at minimising potential or actual negative 
social impacts which can arise as a result of business activity, such as pollution of the environment or 
workplace injuries. 

Regulation encapsulates a wide range of tools which can be used to shape small business behaviour. 
These can be broadly separated into six typologies (Figure 2). Legislators and regulators may choose 
different regulatory tools, or a combination of tools, depending on a number of factors related to 
their desired outcome. This could include encouraging certain behaviours or discouraging particular 
activities. 

8  This report uses this definition of regulation. Source: Baron, D P., ‘Design of Regulatory Mechanisms and Institutions’, as cited in Orbach, P., ‘What Is Regulation?’, 
(2012). 

9 Windholz, E. and Hodge, G A., ‘Conceptualising Economic and Social Regulation: Implications for Modern Regulators and Regulatory Activity’, (2013).

Economic regulation

Setting market conditions i e  conditioning 
market behaviour, shaping incentives, 

transactional behaviour, market entry and 
exit and production obligations etc 

Social regulation

Correcting the negative effects  
of economic activity i e  negative 

externalities and/or delivering certain 
desirable social goals
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Figure 2  Regulatory tools and functions
Source: Windholz & Hodge (2013)10 

Most relevant types of regulation for small businesses 
In order to build a detailed picture of the current regulatory environment for smaller businesses, it 
is useful to break down the categories of regulation, i.e. economic and social regulation, into more 
granular ‘types’ or ‘areas’. This approach provides a more detailed perspective on what regulation is 
most salient for smaller businesses. 

FSB members were asked to highlight the regulatory areas that were particularly relevant to their 
businesses (Table 1). Note, this does not provide an indication of whether these regulations are 
considered beneficial or a hindrance to small businesses. This will be addressed later in the report. 

The responses to this question gives a clear indication of the types of regulations that tend to be 
most salient to smaller businesses on a day-to-day basis, not least because they are likely to be the 
ones that take up the most time or resources, or those that are particularly problematic or beneficial.

10 Windholz, E. and Hodge, G A., 'Conceptualising Economic and Social Regulation: Implications for Modern Regulators and Regulatory Activity', (2013).
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Negative regulations – 
behaviours are discouraged

Economic tools e g  quotas, 
price controls

Informational tools e g  labelling or disclosure requirements

Legal tools e g  laws, rules, commands, judgements etc 

Transactional tools e g  
contract conditions

Authorising tools e g  
licensing and accreditation

Structural tools e g  design 
or process requirements
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Table 1: Most relevant types of regulation for small businesses
Source: FSB regulation survey (2017) 

TIER REGULATION %

TIER 1

Workplace health and safety 71

Employment law 62

Data protection 59

Company law 52

Pensions 50

Tax administration 46

TIER 2

Environmental regulations 43

Waste management 43

Product safety/liability laws 37

Consumer legislation 36

Product standards 33

TIER 3

Intellectual property laws 29

Equalities 28

Certified standards e g  BSI and ISO 28

Marketing rules 24

Public procurement rules/requirements 23

Planning 21

Building standards 19

Food safety and hygiene regulations 18

Consumer credit laws 15

Competition law 14

Bankruptcy/insolvency laws 11

The areas of regulation identified in Table 1 can be divided into three tiers, denoting their relative 
importance across all small business sectors. It is important to note that no distinction is made 
regarding from where these regulations are derived; they could be derived from the EU acquis, from 
wider international sources and commitments, or their origins could be domestic. 

TIER 1. There are half a dozen areas of regulation that most FSB members highlighted as being 
relevant to their business, regardless of their size, sector or location. For instance, workplace health 
and safety is near the top of the list for businesses of all sizes and all sectors, while employment law 
is particularly relevant for those who employ people. Pensions and tax administration are much less 
prevalent, in terms of relevance, among sole traders, bringing their respective overall figures down 
below 50 per cent. However, they are included in this tier as they are most relevant to the majority 
of employers.
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TIER 2. There are a handful of areas of regulation that are highly relevant to at least a third of all 
small businesses because they relate to specific activities in which those business are involved. For 
instance, environmental regulations are particularly relevant for sectors like agriculture, manufacturing 
and food.

TIER 3. There are a number of regulatory areas that are particularly relevant for a minority of 
businesses, often reflecting the sectors in which they operate, or because they must comply with 
particular rules in order to achieve a desirable objective. For instance, building standards and planning 
are not relevant for most businesses, but are important for the construction sector. Certified standards 
can be important for businesses bidding for supplier contracts. 

The relevance of different areas of regulation varies considerably depending on circumstances. As 
reflected in the Tiers above, different areas of regulation will be most relevant to different small 
businesses, depending on their sizes, structures and sectors. 

For those that employ staff (not sole traders), the importance of Tier 1 and Tier 2 regulations remain 
fairly consistent, regardless of business size or sector. The exception is company law, which for some 
sectors (like retail, repair of motor vehicles, accommodation and food) was seen as less relevant. 

As businesses increase in size, so too does the number of different regulatory areas that are relevant. 
For example:

 •  Pension regulation is cited as relevant for 53 per cent of microbusinesses (less than 10 
employees), rising to 76 per cent for those with up to 20 employees.

 •  Areas like certified standards and public procurement rules/requirements start to become 
increasingly relevant for businesses with more than 10 employees. Some Tier 3 regulations 
appear to be particularly relevant for certain sectors as compliance with them is at the core of 
their business model. For example, building standards, food safety and hygiene regulations, and 
intellectual property laws come near the top of the list for the construction, accommodation and 
food, and information and communication sectors, respectively. 

The relevance of regulations for small businesses – particularly for those in Tier 2 – is, in part, a result 
of two factors:

 •  A range of activity-specific regulations applying to a considerable number of different  
sectors which, together, make up a significant proportion of the small business population. For 
example, environmental and waste management regulations are particularly prevalent among 
the agriculture, forestry and fisheries, manufacturing, construction, wholesale, and repair of 
motor vehicles sectors.

 •  Regulations which apply to sectors where a large proportion of small businesses operate. For 
example, consumer-related regulation is especially important for the retail sector. 

Sole traders tend to buck the trend – compared to employers – in terms of the areas of regulation 
they perceive to be most relevant. Unsurprisingly, areas like company law, employment law and 
pensions were perceived to be much less relevant by those who do not employ staff and/or are not 
incorporated. In fact, compared to employers, sole traders reported a much lower prevalence of 
relevant regulation across the board. Only data protection and workplace health and safety appeared 
to be widely cited among this group. 

Compared to the UK-wide picture, Tier 1 and Tier 2 regulations are consistently prevalent across all 
four devolved nations of England, Scotland, Wales and Northern Ireland. But there is some variation. 
In Scotland and Wales, for example, environmental regulations and waste management were cited 
more frequently than in England and Northern Ireland.11 This could reflect a different small business 
demographic within and between the various nations. 

11 The sample size for Northern Ireland was not statistically significant, so figures are indicative. 
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IMPACT OF REGULATION ON SMALL 
BUSINESSES AND THE ECONOMY

The role of small businesses in economic prosperity
Small businesses play a central role in the UK economy. The start-up, entry into a market and growth 
of smaller businesses improves the efficiency of the economy. Smaller businesses place competitive 
pressure on incumbent or dominant businesses across different sectors. This drives the more efficient 
deployment of resources, both within businesses and across industries. It incentivises investment in 
the development and deployment of new products and services, as well as business processes and 
practices. For the wider economy, this translates to: 

 •  New employment generation. Smaller businesses generate around two thirds of new jobs in the 
UK economy.12 

 •  Higher productivity and the accumulation of new physical and human capital within businesses, 
and across sectors and the economy. 

 •  More innovation by businesses across sectors, which increases the rate of technical progress in 
the economy. Around 90 per cent of innovation is estimated to come from businesses with less 
than 100 employees.13

The positive impact of regulation on small businesses
Some regulation can have a positive impact on smaller businesses i.e. regulations that have ‘enabling’ 
or ‘motivating’ functions. A number of economic regulations are specifically designed for this purpose. 
At the most basic level, economic rules such as property rights and enforceable contracts (via contract 
law and the courts) establish the fundamental pre-conditions for a stable market economy.14 These 
rules increase trust between economic actors, thus reducing the risks associated with commerce. 
Essential regulations like these can only work effectively as part of a wider adherence to the ‘rule of 
law’. 

The rule of law
The rule of law ensures a clear and stable framework within which commercial activities can take 
place and those who transgress the rules and the agreements they have entered into can be 
held to account  Without it, commercial activity would suffer  The system relies on the impartiality 
of the institutions overseeing enforcement (the judicial institutions) 

The rule of law consists of:

 •  Rules that are published and, consequently, readily accessible to all

 •  Rules which are reasonably certain, clear and stable and which, as a result, exclude discretion 
in their interpretation

 •  Mechanisms ensuring the application of rules without discrimination

 •  Binding decisions by an independent judiciary

 •  Limited delay in judicial proceedings

 •  Effective judicial sanctions

 •  Compliance by, and accountability of, the Government and its officials in relation to  
relevant rules

12 BIS, ‘SMEs: the Key Enablers of Business Success and the Economic Rationale for Government Intervention’, (2013). 
13 Hall, D, Entrecode: Unlocking the Entrepreneurial DNA, (2013).
14  Kitching, J., Hart, M. and Wilson, N. ‘Burden or benefit? Regulation as a dynamic influence on small business performance’, International Small Business Journal, 

Volume 33, No 2, (2015).
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Private property rights
‘Private property’ refers to the legal protection of property belonging to an individual or business  
This is essential for:

‘…the extension of market exchange, investment, and innovation over wider economic spheres 
and geographic areas at a reasonably low cost.’ 15

Private property rights underpin economic activity in four ways:

 •  Security: incentivising investment by protecting associated income

 •  Efficiency: encouraging transactions to transfer assets to those who can use them most 
productively

 •  Reduced protection costs: allowing individuals to focus resources more productively (rather 
than on protecting their property)

 •  Transaction facilitation: allowing defined property to be used as collateral to obtain credit

Beyond the basic framework of property rights, the rule of law and contract laws, the modern 
economy relies on an additional layer of more sophisticated regulation.16 These economic rules are 
aimed at further building trust by reducing the risks inherent in the highly sophisticated commercial 
environment of the modern economy. Such additional regulation often:

‛…grants protections to…small business owners, that are enforceable against significant others…
The regulation of others’ activities…[can]…also prove enabling for small business owners; for 
example, regulation forbidding “anti-competitive” practices might enable small business owners 
to compete on a “level playing field”.’ 

Kitching, J  (2006) 17

Examples of these additional economic regulations are offered below.

Build trust and reduce risk Police economic activity

•  Limited liability incentivises business start-up 
by reducing the risks associated with starting 
a business and providing high degrees of 
transparency for potential investors 

•  Intellectual property laws improve the 
incentives to invest in new ideas 

•  Investor protections reduce the risks 
associated with investing in a business, not 
least by ensuring a degree of transparency 
and minimum entitlements for shareholders

•  Insolvency laws reduce the risks of entering 
into commercial relationships e g  by 
providing an opportunity for creditors to 
retrieve assets if the customer business 
becomes insolvent 

•  Competition, anti-bribery and anti-fraud laws 
ensure a fair and honest market, preventing 
behaviour that undermines competition and 
ensuring honesty in commercial dealings

•  Corporate governance rules such as director 
liability help prevent malfeasant behaviour 
by directors and ensure the accountability 
of those who fail to fulfil their duties of care 
to the owners of the business 

15  Zhuang, J., de Dios, E and Lagman-Martin, A. ‘Governance and Institutional Quality and the Links with Economic Growth and Income Inequality: With Special 
Reference to Developing Asia’, (2010).

16 Kitching, J., ‘A burden on business? Reviewing the evidence base on regulation and small-business performance’, (2006).
17 Ibid.
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Collectively, economic regulations that motivate and enable can be described as ‘market-making’ 
because they incentivise and enhance levels of commercial activity. Many of these regulations 
have a quiet, but pervasive, influence in providing incentives for productive economic behaviour by 
businesses, investors and consumers. Yet their long-term influence is hard to quantify.18 As a result, 
it is easy to underestimate or downplay their importance. However, many smaller businesses do 
appear to recognise the benefits of such rules. 

Social regulation is usually developed and implemented to deal with a market failure which, for 
example, occurs as a result of economic activity. Therefore, the main impetus for social regulation is 
not to incentivise and enhance commercial activity (i.e. market-making) but rather to mitigate some of 
the negative outcomes of markets. This type of regulation is, therefore, more frequently felt to be a 
barrier to business success rather than an enabler. 

Nevertheless, some smaller businesses identify social regulation as playing a positive, market-making 
role. Product standards, for example, can have an enabling role by increasing trust among customers, 
consequently increasing their willingness to purchase a product. 

Small businesses were asked to think about a regulation that benefited them and the reasons 
why. Figure 3 shows that there are three key reasons small businesses value regulation above all 
others: building trust among customers, creating a level playing field with competitors, and enabling 
productivity and innovation.19 Table 2 sets out the most widely reported beneficial regulations and the 
main ways in which they are helpful.

Figure 3: Beneficial impact of regulation for small firms
Source: FSB regulation survey (2017)
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18 Kitching, J. and Smallbone. D., ‘Literature Review for the SME Capability to Manage Regulation Project’, (2010).
19 Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process.’
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Table 2: Most widely cited impacts of beneficial regulation (by regulation)
Source: FSB regulation survey (2017)

REGULATION BENEFIT RANK

Certified 
standards e g  
BSI and ISO

Trust among customers 1

Level playing field with competitors 2

Productivity and innovation 3

Efficiency 4

Workplace 
health and 
safety

Trust among customers 1

Productivity and innovation 2

Efficiency 3

Level playing field with competitors 4

Product 
standards

Trust among customers 1

Level playing field with competitors 2

Productivity and innovation 3

Food safety 
and hygiene 
regulations

Trust among customers 1

Level playing field with competitors 2

Productivity and innovation 3

Intellectual 
property laws

Productivity and innovation 1

Level playing field with competitors 2

Trust among customers 3

Company law

Trust among customers 1

Level playing field with competitors 2

Productivity and innovation 3

Building 
standards

Level playing field with competitors 1

Trust among customers 2

Productivity and innovation 3

Employment 
law

Efficiency 1

Productivity and innovation 2

Trust among customers 3
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Regulation and its positive impact on innovation
As FSB data shows, one of the key ways that regulation can help smaller businesses is by encouraging 
innovation. Respondents who identified IP law as being particularly helpful highlighted its positive 
impact on their willingness to innovate. IP law is an economic regulation. Figure 4 outlines, briefly, 
how both economic social regulation can drive innovation.

Figure 4: The role of economic and social regulation in enabling innovation
Source: OECD20

The role of economic regulation, like IP law, in facilitating innovation is well known. However, less 
obvious is the contribution that social regulation can make to levels of innovation. For example, 
product safety rules, building standards, and food hygiene regulations all help set standards which 
can create the impetus to develop more efficient business practices and processes in order to comply 
with such rules. They can also encourage the development of new products which are compliant with 
the relevant standards. 

However, the existence and extent of this positive impact on innovation depends on a number of 
factors, not least the quality of the relevant regulation, including its design.21 Levels of innovation are 
also linked to the quantity of regulation. More evidence on the effects of both the quality and quantity 
of regulation is provided in the following sections. 

Quality is the central factor in the positive contribution of regulation
The most basic economic regulations, such as property rights and contract law, are only as useful as 
their quality enables them to be. Rules are not effective if they fail to create the right incentives for 
commercial activity, whether that is: because they are not well designed for their purpose, awareness 
of them is low, they are not understandable, or they are difficult to utilise and enforce. For example, 
poor quality property rights and unreliable enforcement of contracts would undermine commerce by 
increasing uncertainty and reducing trust levels between market participants. 

Economies with a high-quality basic economic regulatory framework – i.e. those regulations governing 
contract formation and enforcement, business formation and insolvency, property rights etc. – grow 
faster over the long-term than those with poorer quality rules.22 Further quality enhancement of 
key economic regulations can drive long-term growth higher still. Improvements in the quality of 
key aspects of the regulatory environment could increase long-term annual growth by a significant 
amount (Table 3). Cross-country analysis suggests the growth dividend can be as high as two per 
cent, adding as much as 0.8 per cent a year to GDP growth per capita. 23 

20 OECD, ‘Regulatory Reform and Innovation’, (No date given).
21 Stewart, L.A., ‘The impact of Regulation on Innovation in the United States: A Cross-Industry Literature Review’, (2010).
22  Hall and Jones (1999), Acemoglu (2001), North (1981), Rodrik (1999), Djankov (2003), cited in Djankov, S., McLiesh, C., and Ramalho, R., ‘Regulation and Growth’, 

(2006).
23  The estimates are derived utilising the World Bank‘s Doing Business database. The World Bank’s Index covers 183 countries and measures the costs, time taken 

and number of procedures to: register a new business, obtain construction permits, employ workers, register property, get credit, pay taxes, trade across borders, 
enforce a contract and close a business. Cross-country analysis of the period 1993-2009, using this data set, found that improving the efficiency of key aspects of 
economic regulation, i.e. moving three quartiles from the bottom to the top quartile, could boost annual average growth by as much as 2.3 per cent. As is noted: ‘…
large changes in business regulations do matter for growth…’. Source: Djankov, S., McLiesh, C., and Ramalho, R., ‘Regulation and Growth’, (2006).

Economic regulation

‘In the economic sphere, regulations can 
maintain a certain level of openness or 
competition in product markets which 
provides the necessary conditions for 
research and innovation.

‘…ensures there are fair ‘ground rules’ for all 
economic actors in the innovative process, 
as in the case of intellectual property right 
protection.’

Social regulation

‘In the social sphere, regulations can place 
technical demands on industries and act 
as focusing devices for their research 
efforts. Regulations have also spawned the 
creation of new industries and products…’
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Table 3: Estimated economic impact of improvements to the regulatory framework 
Source: Divanbeigi and Ramalho (2015)24

SHIFT TOWARDS 
INTERNATIONAL 
BEST PRACTICE 

REGULATORY FRAMEWORK ELEMENT
ESTIMATED 
INCREASE IN  
ANNUAL GROWTH

1% Legal institutions 0 9%

1% Rules governing the obtaining of credit, dealing with 
insolvent businesses and enforcing contracts 0 13%

10% Regulation governing market entry and exit  
by firms 0 5%

Much of the UK’s basic economic regulatory framework is of good quality. For example, it has a very 
good system of contract law, which is one aspect of a wider legal system based upon common law25 
that is conducive to commercial activity. It is adjudicated and enforced by an independent, corruption-
free judiciary.26 

Nevertheless, as the comparative data in Table 4 highlights, in a number of areas (except ‘resolving 
insolvency’ and a relatively high rating for ‘protecting minority investors’), the quality of some of 
the UK’s key economic regulations lags behind many comparable (i.e. common law) countries.27  
This suggests that improvements can be made which, in turn, could lead to improvements in  
small business competitiveness. 

Table 4: UK and World Bank rankings – key economic regulations
Source: World Bank (2017)28

STARTING 
A 

BUSINESS

REGISTERING 
PROPERTY

GETTING 
CREDIT

PROTECTING 
MINORITY 

INVESTORS

PAYING 
TAXES

ENFORCING 
CONTRACTS

RESOLVING 
INSOLVENCY

Australia 7 45 5 63 17 3 21

Canada 2 43 7 7 25 112 15

New 
Zealand 1 1 1 1 11 13 34

Singapore 6 19 20 1 8 2 29

United 
Kingdom 16 47 20 6 10 31 13

Gap 
between 
UK and 

the 
highest 
rated

- 15 
places

- 46  
places

- 19 
places

- 5  
places

- 2 
places

- 29 
places

+ 2  
places

24 Divanbeigi, R. and Ramalho, R., ‘Business Regulations and Growth’, (2015).
25  The phrase ‘common law’ is used in this report in the widest sense. In other words, it includes both evolved judge-made law and the principles and practices it is 

based upon, and statute law constructed in the traditional common law way i.e. drafted specifically and tightly with the wording of the law having a literal meaning.
26 Gove, M., ‘What does a one nation justice policy look like?’, (2015).
27  Quality in the World Bank rankings is measured by metrics such as number of processes, speed and cost. Therefore, these measurements do not capture all 

aspects of quality. Nevertheless, they are the best data available and can be considered a good proxy for regulatory quality. 
28 World Bank, ‘Doing Business 2017: Opportunity for all – 14th Edition’, (2017). 
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After the UK has left the EU, the Government should look at what lessons can be learnt from 
comparable countries to improve those areas where the UK currently lags behind. 

How regulation creates barriers to small business success
Regulation (its quantity, quality and implementation) comes with a number of costs for smaller 
businesses which, in turn, can act as barriers to their success. 

 •  Administrative (implementation) costs  Costs associated with familiarisation, record keeping and 
interactions with regulators (e.g. applications for permits, reporting, inspections and enforcement), 
fees and charges.

 •  Compliance (policy) costs  Costs directly attributable to the policy goal – e.g. the purchase of 
new or updating of existing equipment, workplace adaptations, additional workforce training, 
or the reorganisation of work patterns and practices in the business. Delays in other business 
activity as a result of waiting for applications to be approved can also be folded into this category. 

Estimating the cost of regulation to smaller businesses in the UK
As shown in Figure 5, most (62%) small businesses believe the burden of regulation outweighs the 
benefits.29 For smaller businesses this burden is primarily made up of the overall quantity of regulation, 
poor quality regulation and the costs associated with implementation. In contrast, only 14 per cent 
believe the benefit of regulation outweighs the burden.30 Seventeen per cent believe the burden and 
benefits generated by regulation are more or less evenly balanced.

Figure 5: Small businesses' views on the balance of regulatory burden
Source: FSB regulation survey (2017)

62%
17%

14%

7%

The burden of regulation
outweighs the benefits 

The burden and benefit of
regulation are evenly balanced

The benefit of regulation
outweighs the burden

Don’t know

29  Within this 62 per cent, 25 per cent believe the burden ‘significantly’ outweighs the benefit, while 38 per cent believe it ‘somewhat’ outweighs the benefit (rounding 
errors).

30 Within this 14 per cent, five per cent believe the benefit ‘significantly’ outweighs the burden, while nine per cent believe it ‘somewhat’ outweighs the burden.
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Figure 6 shows that the reported burden of regulation appears to increase with size of business. 
For sole traders, 43 per cent believe the burden of regulation outweighs the benefit. This compares 
to the national average of 62 per cent, and rises to 63 per cent for microbusinesses (less than 10 
employees); 76 per cent for those with up to 20 employees; and 80 per cent for those with over 
20 employees. Smaller businesses, particularly sole traders, report a smaller regulatory burden 
overall compared to their larger counterparts. However, it should be noted that they also have fewer 
resources to deal with these regulatory burdens. In contrast, the larger a business, the more staff it is 
likely to employ, the more products and services it is likely to produce and the more customers and 
suppliers it is likely to have. As a consequence, it is more likely to experience a higher cumulative 
burden of regulation. 

Figure 6: Breakdown of small businesses that say the burden of regulation outweighs the benefits 
(by size)
Source: FSB regulation survey (2017)
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Figure 7 shows that, in terms of the reported regulatory burden, there are clear variations between 
different business sectors. Manufacturing appears to be particularly encumbered, with 73 per cent 
believing the burden of regulation outweighs the benefits31 – much higher than the 62 per cent 
average. By contrast, in the arts, entertainment and recreation sector, just 37 per cent believe the 
burden of regulation outweighs the benefits32, much lower than the sectoral average. 

In fact, the arts, entertainment and recreation sector is unique, in that it is the only sector for which the 
regulatory benefit is perceived to either balance or outweigh the burden. Forty per cent believe this 
to be the case33, as opposed to just 37 per cent who believe the opposite. 

Reports of the regulatory burden appear to be remarkably consistent across the devolved nations. 
The figure for those that believe the burden of regulation outweighs the benefit is 63 per cent for 
England, 64 per cent for Scotland, and 61 per cent for Wales. The figure for Northern Ireland was 
slightly lower at 54 per cent, but this figure is only indicative as the sample size was low. Within these 
figures, the proportion of businesses that felt the burden of regulation ‘significantly’ outweighs the 
benefit is 25 per cent for England, 24 per cent for Scotland and 30 per cent for Wales. 

31 Within this 73 per cent, 28 per cent believe the burden ‘significantly’ outweighs the benefit, while 45 per cent believe it ‘somewhat’ outweighs the benefit.
32 Within this 37 per cent, 17 per cent believe the burden ‘significantly’ outweighs the benefit, while 20 per cent believe it ‘somewhat’ outweighs the benefit.
33  Within this 40 per cent, 32 per cent believe the burden and benefit of regulation are balanced, two per cent believe the benefit ‘significantly’ outweighs the burden, 

while six per cent believe it ‘somewhat’ outweighs the burden.
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Figure 7: Breakdown of small businesses that say the burden of regulation outweighs the benefits  
(by sector)34

Source: FSB regulation survey (2017)
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The administrative burden
In February 2016, FSB research35 identified the time costs to smaller businesses of administrative 
activities due to legal compliance requirements  It found that: 

 •  Small business owners and staff spend up to four times more of their time undertaking 
administration in order to comply with a range of legal obligations than they do on business 
development i e  activities which sustain and grow the business 

 •  Smaller businesses spend, typically, around 34 hours a month on compliance 

 •  The annual cost of administration is around £10,080 per business 36

 •  The total cost of administrative activities to the UK's SME community is approximately £55 
billion a year 37

34  Other category includes 426 responses from those in the following sectors: mining and quarrying; electricity, gas, steam and air conditioning supply; water supply, 
sewerage, waste management and remediation activities; transportation and storage; financial and insurance activities; real estate activities; administrative and 
support services activities; public administration and defence; compulsory social; human health and social work activities; activities of households as employers; 
activities of extra-territorial organisations and bodies; and other (unspecified).

35  FSB Administrative Burden Survey, 2016. FSB surveyed 1685 smaller business owners. In total, the number of hours per month spent on compliance was just under 
70 hours a month (just under 3 days a month). This equates to around 840 hours a year. 

36 Trading Economics estimates that the average weekly wage in the UK is £512 per week. Divided by a standard 40-hour week, the hourly wage is £12.80 per hour. 
37  This figure is calculated on the basis that the hourly cost is £12 per hour and that the number of hours per month spent on administration, i.e. 34 hours, applies 

equally to all 5.5 million smaller businesses in the UK. 
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Much of the dissatisfaction felt by smaller businesses regarding the regulatory burden is related to 
its cost.

Typically, administrative costs are thought to be around 30 per cent of the total costs of regulation 
faced by businesses.38 In other words, 70 per cent of the gross cost of regulation is associated with 
compliance (policy) costs. This suggests that for every £3 of administrative cost, £10 of total direct 
regulatory costs are incurred. It is unlikely this ratio has changed significantly since this figure was 
highlighted in 2005.39 The 10 per cent, or £183 billion figure, illustrated in Figure 8 below, provides a 
flavour of the annual cost of regulation to the UK’s smaller business community. 40 The average cost 
per small business in the UK is likely to be in the region of £33, 000.41 

Figure 8: The wider cost of regulation to UK small businesses
Source: Extrapolated from FSB Administrative Burden Survey (2016)

Administrative and compliance costs result in a higher cost of doing business in the following ways:

 •  The administrative burden takes up time and resources, usually on an ongoing basis while the 
relevant regulation remains in place, which could otherwise be used in alternative and more 
productive ways. 

 •  The compliance costs result in the resources of a small business being diverted away from 
business activities, such as new investments or taking on additional workforce, and towards 
expenditure to ensure compliance. 

The financial impact of regulation is comparatively greater for smaller firms in proportion to their 
size and resources (e.g. asset base, revenues etc.). The combined administrative and compliance 
costs on smaller businesses ranges between 17 and 40 per cent per employee greater than for 
larger businesses. Economies of scale and opportunity costs are important underlying and persistent 
factors explaining why the regulatory barriers to success are much greater for smaller businesses 
than larger ones (Figure 9). 

38 Better Regulation Taskforce, ‘Regulation – Less Is More: Reducing Burdens, Improving Outcomes’, (2005).
39  FSB survey data suggests that three years ago the direction of travel of small business regulation was upwards for many and at best static for most. Therefore it is 

reasonable to assume, on the basis that the overall costs are static or rising for the overwhelming majority of smaller firms, that the ratio of administrative costs to 
total direct costs has not shifted significantly since 2005. 

40  2015 UK GDP figure taken from Statista. In current market prices, UK GDP was estimated at nearly £1.9 trillion. Source: https://www.statista.com/statistics/281744/
gdp-of-the-united-kingdom-uk-since-2000/ 

41  The 'per business' figure was identified by dividing the £183 billion total direct cost of regulation to smaller businesses by the 5.5 million small and medium-sized 
enterprises that, according to the ONS, operate in the UK.
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Figure 9: Factors behind the greater cost of regulation to small businesses
Source: Baldwin (2004), Cain and Cain (2010) and Chittenden (2005)42
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Aspects of regulation that create the biggest barriers for small businesses
The costs (administrative and compliance) of regulation and the degree to which they negatively 
impact smaller businesses and result in barriers to business success are a function of a number of 
variables. The most prominent of these are: 
 •  Quantity of regulation43

 •  Quality of individual regulations and the overall regulatory framework44

 •  Implementation of regulation (including its enforcement)45

At 10 per cent of GDP per annum, it is unsurprising that smaller businesses most often identify the 
overall quantity of regulation as the aspect which acts as a barrier to the success of their business 
(Figures 10 and 11). Forty-three per cent of surveyed businesses cited this.
42  Baldwin, R., ‘Better Regulation: is it better for business?’, (2004). Chittenden, F., Kauser, S., Poutziouris, P., and Sloan, B., ‘Regulations and Small Business in the EU, 

USA and UK: a review’, (2005). Crain, N. V., and Crain, W. M., ‘The Impact of Regulatory Costs on Small Firms’, (2010).
43  Quantity encompasses primarily the volume of regulation but is also impacted by design and other factors such as drafting, as these also contribute to the volume 

of regulation. 
44  Quality involves not only the design i.e. the choice of regulatory tools and how they function - e.g. whether the requirements are prescriptive and prohibitive or 

permissive and incentive based - but also the drafting of regulation e.g. whether it is simply and clearly drafted or complex, whether language is plain or technical. 
The design has clear linkages to implementation costs, such as the need to buy in external advice about how to comply and the availability of clear and simple 
guidance. 

45  Implementation describes the administrative costs incurred by smaller businesses as a result of regulation. This includes monitoring, recording and reporting 
requirements, fees and enforcement. It also includes wider implementation issues such as many of those listed in Figure 10, such as: access to quality support and 
guidance, adequate communication about regulation, the equal application of regulation and the cost of external advice needed to comply. 
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Over a quarter of respondents (28%) highlighted the design of regulation as a barrier to the success 
of their business. This was closely followed by just under a quarter (23%) saying the complexity and 
inconsistency of language is a barrier. Both of these highlight the important role that good quality 
regulation plays in helping to minimise the regulatory burden, while still aiming to achieve desired 
public policy goals. 

Issues associated with implementation – such as the administrative tasks like monitoring, recording 
and reporting to regulators – were a source of regulatory barrier for one in five (20%) smaller 
businesses. The allied cost of advice to aid compliance was also highlighted by a similar proportion 
(19%) of respondents. The need for the latter is a function of the quantity and quality of regulation and 
the risks for businesses associated with failing to comply. 

One in six (17%) smaller businesses highlighted changes in regulation as a reason for regulation  
being a barrier to their success, while just over one in 10 (12%) identified specific regulations as being 
a barrier. 

Figure 10: Aspects of regulation that create the biggest barriers for small businesses
Source: FSB regulation survey (2017)
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Figure 11 shows that quantity of regulation as a barrier increases with size of business. This correlates 
with the views expressed previously (Figure 6) that the overall regulatory burden increases as 
businesses get larger. However, this also comes with the same caveat that the pattern does not 
necessarily reflect 'ability to cope', with the smallest firms being least able to manage and mitigate 
these barriers. 

Figure 11: Breakdown of small businesses that say the overall quantity of regulation is the biggest 
barrier (by size)
Source: FSB regulation survey (2017)
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Beyond the overall quantity of regulation, small businesses appear to hold a range of views about 
the exact nature of their overall regulatory burden. This inevitably reflects the diversity of surveyed 
businesses, the different sectors in which they operate and, by extension, the variation in the type 
and volume of regulation they face on a day-to-day basis. 

For instance, the unequal impact of regulation (27%), and poor communication about compliance 
(26%) appear to be disproportionately high in the manufacturing sector (compared to the 13% cross-
sector average for both). Size and sector impacts are explored in more detail later in this report. 

In some cases, regulatory concern appears to be related to a very specific regulation. For example, 
responses from the wholesale sector suggested the impact of a specific individual regulation was 
noticeably high, compared to other sectors (29% compared to the cross-sector average of 12%). 



27

fsb.org.uk

The impact of regulatory barriers on small businesses
Regulation impacts smaller businesses in a variety of ways. The specific impacts, i.e. the barriers 
created by regulation to running a smaller business, are listed in Figure 12 below. 

Figure 12: How regulatory barriers impact small businesses
Source: FSB regulation survey (2017)

0% 10% 20% 30% 40% 50% 60%

Don’t know 

Other

Changed nature
of business

Inhibited new market entry

Had to make new
capital investments

Changed business model

Inhibited investment in
workforce skills/training

Lost orders/customers

Increased prices to
absorb costs

Inhibited
workforce expansion

Reduced productivity
and innovation

Reduced profitability 

Figure 12 illustrates the reported impacts of regulation on small businesses, namely:

 •  ‘Reduced profitability’ (52%) was consistently cited as the number one negative consequence of 
regulation – by a significant margin – across every sector, of every size, and in every devolved 
nation of the UK46

 •  ‘Reduced productivity and innovation’ (36%)47 
 •  ‘Inhibiting workforce expansion’ (34%)
 •  ‘Increasing prices to absorb costs’ (30%) 

The consequences for an individual smaller business of a reduction in profits, due to regulation, 
can be considerable. It impacts the ability of that business to invest and grow by squeezing the 
resources available for future investment. If the regulations are relatively new, it also changes the rate 
of return on current capital from previous investments as well as on future investments. This means 
the incentives for smaller businesses to invest and grow are ‘dulled’, undermining the central role that 
smaller businesses play in driving competition in markets. 

46 Forty per cent of small businesses believe the impact on their profitability is permanent, while 14 per cent say the impact was temporary (some double counting).
47 Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process’.
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Along with reduced profitability, the impacts on innovation, workforce growth and price increases 
indicate a consistent ‘main four’ barriers to business success across every type and size of smaller 
business. 

Table 5: Breakdown of how regulatory barriers impact small businesses (by size)
Source: FSB regulation survey (2017)

IMPACT SIZE % AVERAGE 
%

Reduced profitability

Sole traders 37

52
Microbusinesses (<10 employees) 53

10-19 employees 65

>20 employees 58

Reduced innovation

Sole traders 23

36
Microbusinesses (<10 employees) 35

10-19 employees 45

>20 employees 46

Inhibited workforce 
expansion

Sole traders 23

34
Microbusinesses (<10 employees) 35

10-19 employees 35

>20 employees 39

Increased prices to 
absorb costs

Sole traders 24

30
Microbusinesses (<10 employees) 28

10-19 employees 34

>20 employees 40

Table 5 shows that the proportion of respondents reporting each of the ‘main four’ barriers to success 
– profitability48, innovation49, workforce and prices – increases with the size of business. 

No doubt this reflects the fact that many regulations are less relevant for smaller businesses, 
particularly sole traders, than for larger businesses that may, for instance, employ more staff, carry out 
more diverse activities, offer a greater variety of products or deal with a greater number customers. 

Bucking this trend slightly, the largest businesses surveyed (those with more than 20 employees) 
were less likely to report reduced profitability than those with between 10 and 19 employees. This 
suggests that larger businesses may be better equipped to insulate themselves and their profits from 
the impact of regulatory burden e.g. by increasing prices. When regulation results in higher prices, it 
can reduce demand for products and services. Though the ‘main four’ barriers to success as a result 
of regulation are consistent across all business sectors, there is noticeable variation in the relative 
importance of these impacts, reflecting the business sectors in question. 

48 Includes both permanent and temporary impacts on profitability.
49 Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process’.
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Table 6: Breakdown of how regulatory barriers impact small businesses (by sector)
Source: FSB regulation survey (2017)

IMPACT SECTOR % AVERAGE 
%

Reduced profitability

Wholesale 74

52

Repair of motor vehicles 63

Manufacturing 60

Retail 56

Accommodation and food 56

Construction 52

Agriculture, forestry and fisheries 51

Professional, scientific and technical 50

Information and communication 40

Reduced productivity 
and innovation

Information and communication 45

36

Manufacturing 44

Professional, scientific and technical 39

Accommodation and food 36

Agriculture, forestry and fisheries 36

Wholesale 32

Retail 32

Construction 24

Repair of motor vehicles 20

Inhibited workforce 
expansion

Repair of motor vehicles 53

34

Accommodation and food 42

Information and communication 41

Retail 39

Construction 37

Wholesale 37

Manufacturing 33

Professional, scientific and technical 25

Agriculture, forestry and fisheries 24

Increased prices to 
absorb costs

Wholesale 42

30

Construction 38

Retail 35

Manufacturing 33

Agriculture, forestry and fisheries 26

Repair of motor vehicles 26

Accommodation and food 25

Professional, scientific and technical 23

Information and communication 14
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Table 6 suggests that businesses in wholesale in particular, as well as those in the repair of motor 
vehicles and manufacturing sectors, are especially vulnerable to reduced profitability as a result of 
regulatory burden. Those in manufacturing – alongside the information and communication, and 
professional, scientific and technical sectors – also appear to be particularly vulnerable to an impact 
on innovation. 

Ultimately, these impacts on profitability and innovation make high-value-added sectors less 
competitive. The intensity of competition within these sectors will not increase as it otherwise would 
do, curtailing their dynamism and the productivity of the wider economy. 

Regulation appears to particularly affect the ability of those in the repair of motor vehicles, 
accommodation and food, information and communication, and retail sectors to recruit new staff. 
Smaller businesses in wholesale, construction and retail often have to increase their prices to absorb 
the additional costs associated with regulation.

The consequences for the economy of regulatory barriers to small businesses
The specific effects of regulation (highlighted above) clearly illustrate how the current regulatory 
environment has a demonstrable negative impact on many individual businesses. For example, lower 
profits reduce the funds available for investment, and blunts the incentives for future investment 
and the ability to attract investors. The various consequences of regulation play out through the 
economic decisions of millions of smaller businesses and those they interact with in markets. In 
summary, regulation leads: 

‘…the private sector to produce a different mix of goods and services, and to produce them 
in a different manner, than it would otherwise do. As a result, regulation either requires more 
resources to produce the same output, or force[s] consumers to switch to products that are 
less highly valued than the ones given up…These changes constitute an increase in the cost of 
production, or, what is the same thing, a reduction in the value of output and income…people 
who offer labour and capital to the production process get less for doing so than in the in the 
absence of regulation. The reduced incentives…cause workers, business men and investors to 
make changes to what and how much they produce…withdraw some of their labour…[and]…save 
and invest less, creating less capital than otherwise.’

Entin, S J  (2005) 50

These ‘wider’ effects are sometimes called ‘economic costs’ or ‘indirect costs’ of regulation. Evidence 
from the US suggests that there can be noticeable impacts on specific industries.51 Aggregate 
estimates of these indirect costs to the US economy suggest they are equivalent to around half the 
direct costs of federal regulations.52 If a similar ratio exists in the UK, it would add another five per cent 
to the GDP cost equivalent of regulation to UK smaller businesses. In other words, the total direct and 
indirect costs of smaller business regulation would be in the region of 15 per cent of the UK’s GDP. 

Ultimately, too much regulation has, in part, been identified as an explanation for lower long-term 
economic growth.53 So too has the quality of regulation because:

‘…poorly designed regulation can stifle economic activities and ultimately reduce economic growth.’
Parker, D  and Kirkpatrick, C  (2012) 54

50 Entin, S. J., ‘The Cost of Government Regulation: Beyond the Initial Impact’, (2005).
51  Analysis by Davies suggests that industries that are more regulated tend to be less productive. Davies found that one third of industries that are least regulated 

grew, in output per hour and output per worker, 1.8 and 1.9 times more, respectively, than the most regulated third of industries. Source: Davies, A., ‘Regulation and 
Productivity’, (2014).

52  Crain, W. M., and Crain, N V., ‘The Cost of Federal Regulation to the US Economy, Manufacturing and Small Business: A Report for the National Association of 
Manufacturers’, (2010). 

53 Frontier Economics, ‘The impact of regulation on growth: A Report Prepared for the Department of Business, Innovation and Skills’, (2012).
54 Parker, D., and Kirkpatrick. C., ‘Measuring Regulatory Performance – the economic impact of regulatory policy: a literature review of quantitative evidence’, (2012).
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There is cross-country evidence that regulatory burden can reduce long-term annual economic 
growth by between 0.8 and three per cent.55 

The clearest and most easily understood impact of regulation on businesses – and, in turn, the wider 
economy – comes from the cumulative administrative burden of the overall regulatory regime. Table 
7 suggests that reducing the administrative burden associated with regulations on business could 
boost economy-wide growth. 56

Table 7: How reducing the administrative burden can increase economic growth 
Source: Australian Government Productivity Commission (2006), Gelauff and Lejour (2006),  
CPB Netherlands Bureau for Economic Policy Analysis (2006) and Swedish Agency for Growth 
Analysis (2010)

REDUCTION IN ADMINISTRATIVE BURDEN INCREASE IN GROWTH PER YEAR

20% 1.3%

25% 0.9% (short-term)
1.7% (longer-term)

25% 0.9% (short-term)
1.5% (by 2025)

The impact of different types of regulation on running a small business
When small businesses were asked to identify the areas of regulation that provide the biggest barriers, 
their answers were various and diverse. There is no single regulation that dominates (Figure 13), no 
doubt reflecting the diversity of business sizes, sectors and ways of working. However, it is clear 
that four specific areas of regulation stand out above the rest – employment law, tax administration, 
pensions and workplace health and safety. 

55  Dawson and Seater (2013) identified that regulation in the US had reduced growth by up to two per cent per annum, cited in Coffey, B., McLaughlin, P. A., and 
Peretto, P., ‘The Cumulative Cost of Regulations’, (2016). Coffey et al. found that US economic growth had been held back by around 0.8 per cent per year since 
1980 due to increasing regulation. If levels of regulation had been kept constant at 1980 levels the US economy $4 trillion in 2012. Source: Coffey, B., McLaughlin, 
P. A., and Peretto, P., ‘The Cumulative Cost of Regulations’, (2016); Djankov et al. identified up to 2.3 per cent of annual growth gains if a country moves from 
the bottom quartile on the World Bank Doing Business rankings to the top quartile. Source: Djankov S., C. McLiesh, C., and Ramalho, R. M., ‘Regulation and 
growth’, Economic Letters, Vol. 92, (2006) cited in Parker, D and Kirkpatrick. C. ‘Measuring Regulatory Performance – the economic impact of regulatory policy: 
a literature review of quantitative evidence’, (2012); Gorgens et al. estimated that regulation held back growth by as much as two or three per cent per annum. 
Source: Gorgens, T., Paldam, M., and Wuertz, A., ‘How Does Public Regulation Affect Growth?’, (2003), cited in Parker, D., and Kirkpatrick. C., ‘Measuring Regulatory 
Performance – the economic impact of regulatory policy: a literature review of quantitative evidence’, (2012).

56  Australian Government Productivity Commission, ‘Potential Benefits of the National Reform Agenda, Productivity Commission Research Paper Report to the 
Council of Australian Governments’, (2006), cited in Parker, D., and Kirkpatrick. C., ‘Measuring Regulatory Performance – the economic impact of regulatory 
policy: a literature review of quantitative evidence’, (2012); CPB Netherlands Bureau for Economic Policy Analysis, ‘Reducing the administrative burden in the 
European Union’, (2006) cited in Parker, D. and Kirkpatrick. C., ‘Measuring Regulatory Performance – the economic impact of regulatory policy: a literature review 
of quantitative evidence’, (2012); Gelauff, G., and Lejour, A., ‘Five Lisbon Highlights, the economic impact of reaching these targets’, (2006) cited in Parker, D. and 
Kirkpatrick. C., ‘Measuring Regulatory Performance – the economic impact of regulatory policy: a literature review of quantitative evidence’, (2012).
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Figure 13: Regulations that provide the greatest barriers for small businesses
Source: FSB regulation survey (2017) 
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Two of the big four (employment law and workplace health and safety) are unsurprising inclusions 
given they are the two most relevant regulatory areas for businesses in general. They are both also 
in the top three for most helpful regulations (Table 8). 

In terms of employment law, businesses that take on their first employee are faced with a raft of new 
regulations that they must adhere to. An employer – quite reasonably – takes on a range of implied 
duties, such as: providing a reasonably suitable working environment, dealing promptly and properly 
with grievances, and exercising a duty of care. Employment also includes a duty to pay wages, which 
must adhere to the National Minimum Wage Act and the Working Time Regulations. Additionally, small 
employers must comply with a range of work-life balance rights; for example, the recent changes to 
parental rights and the right to request flexible working. Certain areas of employment regulation, 
like employment status, are largely regulated through case law – which can be very inaccessible to 
small business owners, particularly those who do not have the in-house resources to understand, 
implement and comply with changing legislation or case law precedent.

By contrast, the other two of the big four barriers (pensions and tax administration) are high up in the 
‘relevant’ category, but very low down in the ‘helpful’ section. 

In terms of workplace pensions, the rollout of auto enrolment to small businesses in 2017 has  
likely increased the reporting of pension regulation as a ‘relevant’ but ‘unhelpful’ regulatory area. The 
sheer volume of smaller businesses due to stage in 2017 represents a significant challenge. There 
will be around 950,000 small employers affected in 2017.57

Small employers face significant regulatory burdens as a result of pension auto enrolment. FSB's 2016 
compliance survey also showed that, of those that had already complied, 49 per cent of employers 
had spent less than £500 to meet their auto enrolment duties, but almost 20 per cent said that it had 
cost more than £2,000. One in four said it took them over a week to complete the process, which is 
very time consuming for a small business owner.

The cost of advice also increases the burden of pension auto enrolment for many small firms. Our 
members said that they are likely to turn to other sources of support to assist them with their auto 
enrolment responsibilities, rather than rely solely on government guidance. Fifty three per cent of 
small firms that have already started complying with their duties turned to their accountant for advice 
or practical support. Other popular sources of information or support included independent financial 
advisors (37%), FSB (36%), payroll advisers (19%) and other business owners (12%). Clearly, turning 
to an accountant or independent financial advisor can increase the financial cost of complying with 
this flagship pension regulation, while other time-scarce small business owners must devote their 
attention to understanding how to comply with pension auto enrolment.

57  The Pensions Regulator, ‘Employer Staging Forecast’, (2016). Available at: http://www.thepensionsregulator.gov.uk/docs/automatic-enrolment-employer-staging-
forecast.pdf
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Table 8: Most relevant, enabling and burdensome regulations for small businesses (ranked)
Source: FSB regulation survey (2017) 

RANK MOST RELEVANT 
REGULATIONS

TOP REGULATORY 
ENABLERS

TOP REGULATORY 
BARRIERS

1 Workplace health  
and safety

Workplace health and 
safety Employment law

2 Employment law Certified standards Tax administration

3 Data protection Employment law Pensions

4 Company law Company law Workplace health  
and safety

5 Pensions Product standards Public procurement 
rules/requirements

6 Tax administration Intellectual property 
laws

Environmental 
regulations

7 Environmental 
regulations Data protection Certified standards

13 Tax administration

17 Pensions

When the data is broken down by sector (Table 9), the four most frequently cited regulatory barriers 
continue to be employment law, tax, workplace health and safety, and pensions, albeit with variation 
in their relative importance.

It is also clear that other areas of regulation have a disproportionate impact on certain sectors. For 
example, environmental regulations are a particular concern for those in sectors like agriculture, 
forestry and fisheries, or repair of motor vehicles (19% and 22% respectively, compared to the 5% 
cross-sector average). For these sectors, environmental regulations is the joint-second highest 
ranked barrier.
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Table 9: Regulations that create the biggest barriers for small businesses (by sector)
Source: FSB regulation survey (2017)

SECTOR RANK REGULATION AS A BARRIER

Agriculture, forestry 
and fisheries

Top Employment Law

Key
Pensions
Environmental regulations 
Tax administration

Workplace health and safety
Planning

Manufacturing

Top Employment Law

Key
Workplace health and safety
Tax administration
Pensions

Product standards
Certified standards

Construction
Top Workplace health and safety

Key Tax administration
Employment law

Building standards
Certified standards

Wholesale
Top Employment law

Key Pensions Workplace health and safety

Retail
Top Employment law

Key Pensions
Tax administration

Consumer legislation
Workplace health and safety

Repair of motor 
vehicles

Top Pensions

Key
Environmental regulations
Employment law
Workplace health and safety

Waste management
Tax administration
Consumer legislation

Accommodation and 
food

Top Employment law

Key
Workplace health and safety
Tax administration
Pensions

Planning
Food safety and hygiene regulations

Information and 
communication

Top Employment law

Key
Tax administration
Public procurement rules/
requirements

Pensions
Data protection

Professional, 
scientific and 
technical

Top Tax administration

Key Employment law 
Pensions

Public procurement rules/
requirements

Education

Top Employment law

Key
Tax administration
Public procurement rules/
requirements

Pensions

Arts, entertainment 
and recreation

Top Employment law

Key Tax administration Workplace health and safety

Figure 6 (previous section) shows that the cumulative burden of regulation increases with size of 
business. This is also reflected in the fact that a greater proportion of sole traders said ‘no regulation 
is a barrier’ compared to bigger businesses. Thirty per cent of sole traders say no specific
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regulation is a barrier to their business, compared to 19 per cent for microbusinesses with up to 10 
employees, 14 per cent for those with up to 20 employees, dropping to just nine per cent for those 
with more than 20 employees. 

Perhaps unsurprisingly, the impact of employment law appears to increase with size, affecting 
a greater proportion of businesses with more employees. Twelve per cent of sole traders cited 
employment law as the top regulatory barrier to running their business, compared to 23 per cent of 
microbusinesses with up to 10 employees, 35 per cent of those with up to 20 employees, rising to 41 
per cent of those with more than 20 employees.

A sole trader might still cite employment law as their top barrier since their employment status can 
be a contentious issue for their business. For example, intermediaries legislation (known as IR35) has 
created a considerable burden for small sole traders. In the 2016 Autumn Statement, the Government 
confirmed new rules over the scope of IR35, affecting those working in the public sector. From 6 
April 2017, public sector organisations have been responsible for determining the IR35 status of 
engagements rather than contractors, as was previously the case. If the public sector organisation 
deems the engagement to be inside IR35, it applies taxes to the contractor in the same manner as 
an employee. These new rules will likely have a significant impact on the behaviour of many self-
employed people that complete engagements for public sector bodies.

How specific types of regulation act as a barrier for small businesses
Figure 14 shows that, where smaller firms have identified specific ‘types of regulation’ (e.g. employment 
law, workplace health and safety, etc.) as creating the biggest barriers to running their business, there 
are four consequences that appear to be particularly widespread: 

 •  Additional costs associated with buying-in external advice

 •  Costs that derive from carrying out required monitoring, recording and reporting

 •  Difficulties in applying regulation that has been poorly designed for its purpose

 •  Problems of interpreting complex or inconsistent language 

However, it is clear that there is a long list of important secondary ‘symptoms’ associated with 
regulation, depending on the nature of the business in question and the types of regulation that 
dominate day-to-day activities.

The ‘existence’ of a particular type of regulation was cited as a barrier by just under a third of 
respondents, as illustrated in Figure 14. This suggests that, in many cases, smaller businesses do not 
object to the relevant policy objective being pursued (e.g. ensuring the safety of workers, informing 
customers) rather it is the method employed to try and achieve the objective that is at issue, as it 
comes with impacts and costs. 
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Figure 14: Nature of barriers experienced by small firms, relating to specific regulations 
Source: FSB regulation survey (2017)
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When the data is broken down by size of business, some patterns emerge in terms of how the 
specific types of regulation act as a barrier (Table 10). 

There is some evidence that businesses employing between 10 and 19 employees are hit the 
hardest, more so than the smaller microbusinesses below them and the larger employers above 
them. This group reports a much higher than average figure for the cost of advice (66% compared to 
49% average), the administrative burden of monitoring, recording and reporting requirements (61% 
compared to 49% average), and the burden caused by poorly designed regulation (57% compared 
to 49%).

In terms of the top four regulatory barriers highlighted above, the pattern is quite different for the 
barriers associated with complex/inconsistent language. Unlike the other three, this area appears 
to be a particular problem for the largest businesses, those with more than 20 employees (54% 
compared to 45% average). 

In terms of where these barriers rank for each business size group, the cost of advice appears to be 
a bigger issue for bigger businesses (top issue for those employing between 10 and 19 people, and 
with more than 20 employees).

In contrast, issues related to poorly designed regulation and the barriers associated with monitoring, 
recording and reporting requirements rank higher for smaller businesses (top issues for sole traders 
and microbusinesses with less than 10 employees).
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Table 10: Nature of barriers experienced by small firms, relating to specific regulations (by size)
Source: FSB regulation survey (2017)

BARRIER SIZE % AVERAGE 
%

Cost of advice 

Sole traders 37

52
Microbusinesses (<10 employees) 48

10-19 employees 66

>20 employees 58

Monitoring, recording 
and reporting 
requirements

Sole traders 39

49
Microbusinesses (<10 employees) 49

10-19 employees 61

>20 employees 50

Poorly designed for 
purpose

Sole traders 38

49
Microbusinesses (<10 employees) 49

10-19 employees 57

>20 employees 51

Complex/inconsistent 
language

Sole traders 38

45
Microbusinesses (<10 employees) 45

10-19 employees 45

>20 employees 54

Table 11 shows that there is large variation between different sectors, in terms of how regulation 
impacts their business. Certain sectors, like construction and accommodation and food, appear to be 
particularly encumbered by a relatively large number of different barriers. These include some that 
do not appear high up in the general cross-sectoral list (but are clearly important for specific sectors) 
like difficulties challenging the actions or decisions of inspectors and regulators.
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Table 11: Nature of barriers experienced by small firms, relating to specific regulations (by sector)
Source: FSB regulation survey (2017)

SECTOR RANK BARRIER 

Agriculture, forestry 
and fisheries

Top Poorly designed

Key • Monitoring, recording and reporting requirements

Manufacturing

Top Cost of advice

Key
• Monitoring, recording and reporting requirements
• Poorly designed
• Complex/inconsistent language

Construction

Top Cost of buying in external advice

Key

• Poorly designed
• Complex/inconsistent language
• Too broadly drafted
• Difficult to challenge inspectors/regulators

Wholesale
Top Monitoring, recording and reporting requirements

Key
• Cost of advice
• Poorly designed

Retail

Top Poorly designed 

Key
• Cost of advice
• Complex/inconsistent language
• Lack of guidance 

Repair of motor 
vehicles

Top Cost of advice

Key
• Monitoring, recording and reporting requirements
• Complex/inconsistent language
• Excessive penalties

Accommodation  
and food

Top Cost of advice

Key

• Monitoring, recording and reporting requirements
• Poorly designed
• Complex/inconsistent language
• Difficult to challenge inspectors/regulators

Information and 
communication

Top Poorly designed

Key
• Complex/inconsistent language
• Monitoring, recording and reporting requirements
• Cost of advice

Professional, 
scientific and 
technical

Top Complex/inconsistent language

Key
• Monitoring, recording and reporting requirements
• Poorly designed
• Cost of advice

The negative impact on small businesses of the overall regulatory burden has already been highlighted 
earlier in this report (Figures 11 and 12, Tables 5 and 6). In this regard, it is clear that the overall quantity 
of regulation is the most widely reported barrier reported by small businesses. 
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Small businesses were also asked to think specifically about the impact of the top one or two 
regulations that affect them the most (Table 12). Three effects were widely reported:
 •  Reduced profitability
 •  Inhibited workforce expansion
 •  Reduced productivity and innovation58

These correlate with the top three impacts reported in Figure 12, which analysed the impact 
of regulation overall on small businesses. However, it is clear that there is large variation in how 
regulation impacts different sectors. For instance, manufacturing and repair of motor vehicles appear 
to be particularly susceptible to reduced profitability as a result of the specific regulations that impact 
these sectors. A reduced ability to expand workforce appears to be a particular regulation-related 
problem for sectors like information and communication, wholesale, accommodation and food, and 
agriculture, forestry and fisheries. Also, regulation appears to particularly impact productivity and 
innovation for sectors like information and communication.

Table 12: Impact of barriers experienced by small firms, relating to specific regulations (by sector)59

Source: FSB regulation survey (2017)

IMPACT SECTOR % AVERAGE %

Reduced 
profitability

Manufacturing 73

65

Repair of motor vehicles 73
Accommodation and food 69
Construction 68
Retail 68
Agriculture, forestry and fisheries 65
Wholesale 64
Professional, scientific and technical 61
Other 59
Information and communication 58

Inhibited 
workforce 
expansion

Information and communication 55

45

Wholesale 53
Accommodation and food 51
Agriculture, forestry and fisheries 50
Retail 49
Repair of motor vehicles 49
Manufacturing 49
Other 43
Construction 43
Professional, scientific and technical 32

Reduced 
productivity and 
innovation

Information and communication 52

42

Manufacturing 48
Agriculture, forestry and fisheries 47
Professional, scientific and technical 44
Accommodation and food 43
Retail 40
Other 40
Construction 34
Repair of motor vehicles 34
Wholesale 31

58  Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process.’
59  The ‘Other’ category includes 325 responses from those in the following sectors: mining and quarrying; electricity, gas, steam and air conditioning supply; water 

supply, sewerage, waste management and remediation activities; transportation and storage; financial and insurance activities; real estate activities; administrative 
and support services activities; public administration and defence; compulsory social; Human health and social work activities; activities of households as 
employers; activities of extra-territorial organisations and bodies; other (unspecified).
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Beyond the three most widely reported impacts, there are two other effects that appear to be 
particularly important for specific sectors (Table 13). For instance, as a result of key regulations that 
affect them, the construction, wholesale and retail sectors also appear to be vulnerable to:

 •  Lost orders

 •  Increased prices to absorb costs

Table 13: Impact of barriers experienced by small firms, relating to specific regulations (lost orders 
and increased prices)
Source: FSB regulation survey (2017)

IMPACT SECTOR % AVERAGE %

Lost orders
Construction 38

24
Wholesale 30

Increased prices to 
absorb costs

Construction 48

34
Retail 43

Repair of motor vehicles 37

Wholesale 37

Table 14 shows that the top three impacts associated with regulatory barriers can also be broken 
down by specific areas of regulation.

For example, compared to the cross-sector average, those who identified waste management and 
pensions regulation as being a particular barrier were much more likely to cite reduced profitability as 
the primary impact of this burden (75% and 73% respectively, compared to 65% average).

Likewise, those who identified employment law as being a barrier were much more likely to cite 
inhibiting workforce expansion as the primary impact of this burden (77% compared to 45% average).

Finally, those who identified product safety/liability laws, and food safety and hygiene regulations, 
as being a barrier were much more likely to cite reduced productivity and innovation as the primary 
impact than other sectors (56% and 53% respectively, compared to 42% average).
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Table 14: Impact of barriers experienced by small firms, relating to specific regulations (by 
regulation) 
Source: FSB regulation survey (2017) 

IMPACT REGULATION % AVERAGE %

Reduced profitability

Waste management 75

65

Pensions 73

Company law 71

Consumer legislation 70

Employment law 70

Workplace health and safety 69

Certified standards 68

Building standards 67

Food safety and hygiene regulations 67

Environmental regulations 67

Product safety/liability laws 66

Tax administration 66

Planning 65

Public procurement rules 64

Product standards 56

Data protection 52

Inhibited workforce 
expansion

Employment law 77

45

Pensions 63

Workplace health and safety 50

Tax administration 45

Company law 45

Public procurement rules 42

Consumer legislation 41

Certified standards 40

 Food safety and hygiene regulations 39

Waste management 35

Building standards 34

Data protection 31

Planning 28

Product safety/liability laws 24

Environmental regulations 24

Product standards 21
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IMPACT REGULATION % AVERAGE %

Reduced productivity 
and innovation

Product safety/liability laws 56

42

Food safety and hygiene regulations 53

Public procurement rules 49

Tax administration 48

Company law 48

Product standards 46

Planning 45

Employment law 45

Environmental regulations 45

Workplace health and safety 44

Building standards 40

Consumer legislation 39

Pensions 39

Data protection 36

Certified standards 34

Waste management 31
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REGULATION,  TECHNOLOGY 
AND INNOVATION

Regulation influences technology and innovation, and vice versa. This interrelationship creates 
challenges for smaller businesses and regulators. Regulation must be designed in a way that 
minimises negative impacts and maximises incentives to innovate. 

Opportunities and challenges for small businesses 
Technological advancement is a central factor in driving economic development. The last 30 years 
have seen the growth of computing power and the emergence of the digital sphere as a space for 
economic activity. The increasing importance of the digital marketplace has become a catalyst for 
novel goods and services, as well as providing new opportunities for businesses to expand their 
existing activities. The next half century is likely to see the continuation of this trend as existing 
technologies become more commercialised and new technologies emerge. Some of the biggest 
predicted developments, with potentially significant consequences for small businesses, are likely 
to include: 

 •  The internet of things and SMART environments

 •  The profusion of personal data and processing of big data

 •  Cloud computing

 •  Block-chain technologies

 •  Additive manufacturing

 •  Transportation technologies such as drones

 •  Materials innovations

 •  Synthetic biology and medical technologies

 •  Robotics and machine learning

 •  Chemical, environmental and agricultural technology

Technology, and the regulation that frequently accompanies it, plays a significant role in shaping 
small business ambitions and actions i.e. start-up, innovation and growth. The emergence of new 
technology, its application and the Government’s regulatory response provides potential challenges 
for smaller firms including:

 •  New risks and uncertainties for business models, decision making, business planning and the 
functioning of markets.

 •  Additional costs (direct and indirect) and impacts on incentives for smaller businesses associated 
with rules designed to regulate new technology and associated behaviours. 

Despite this, technological change can create opportunities for smaller businesses to: enter (and 
sometimes create) new markets, increase access to existing markets, operate more efficiently and 
develop new products and services. 

The rapid evolution of existing, or the emergence of new, technology can be accompanied by market 
failures. This would likely see Government and regulators creating new regulations to minimise them. 
However, the challenge in developing such regulation will be particularly acute where:60

 •  Technology breaks down traditional demarcations between markets
 •  Firms operate across multiple sectors
 •  There are firms operating in monopoly or oligopoly market structures dominating certain activities
 •  Entirely new industries and business models emerge (e.g. Uber, Deliveroo)
 •  Change is very rapid 

60  Mulgan, G., ‘Anticipatory regulation: How can regulators keep up with fast-changing industries?’, (2017). Available at: http://www.nesta.org.uk/blog/anticipatory-
regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf 

http://www.nesta.org.uk/blog/anticipatory-regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf
http://www.nesta.org.uk/blog/anticipatory-regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf
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In such circumstances, the traditional regulatory framework may struggle to remain relevant and 
effective. 

The adoption of technology by small firms is linked to business-enhancing activities, such as 
innovation. Too much and poor quality regulation can have a detrimental impact on the diffusion and 
adoption of technology.61 Evidence suggests that countries with fewer regulations move toward the 
technological frontier more quickly.62 Other macroeconomic data supports this relationship, finding an 
inverse correlation between the levels and quantity of regulation and the use of ICT by businesses; 
less regulated economies tend to have higher levels of ICT investment. This suggests that attempts 
to reduce the quantity of regulation are likely to have positive impacts on levels of ICT investment 
and, in turn, encourage innovation in smaller businesses. 

Designing regulation to cope with technological change
Where regulation of new technology is necessary, it needs to be designed and implemented in a 
way that does not stifle the adoption of new technology. In some circumstances it may be able to 
encourage the spread of the utilisation of technology. This will require Government, parliamentarians 
and policy makers to re-think traditional approaches to regulation. For example, where technology 
is concerned: 

‘[The]…primary goal is risk-management…[to]…minimise negative risks but also make the most 
of positive risks…[therefore]…risk-based regulation and inspection - using data, and predictive 
tools to better map where problems are likely to arise so as to economise on scarce regulatory 
resources.’

Mulgan, G  (2017) 63

Part of the challenge posed by technological development is that, as well as the technology itself 
changing, there is a concurrent transformation in business models. The expansion of the ‘sharing 
economy’ is one example of this. Consequently, the Government, regulators and policy makers must 
increase their knowledge and understanding of technology and commercial structures and practices 
in order to get regulation right.64 They must find a way to effectively interact with and regulate a 
more heterogeneous business community, made up of a greater proportion of smaller companies. 
The cross-sectoral nature of most technological change also provides significant challenges 
for how regulators cope with products, services and businesses that do not adhere to traditional 
demarcations.65 Finally, the design of ex ante regulation, which can be frontloaded and inflexible, can 
increase the risk of regulatory failure, as technologies develop in unforeseen ways and too rapidly for 
regulations. Poorly designed regulation risks damaging the commercial opportunities for UK smaller 
businesses, deterring the adoption of new technology.66

Digital technology can play an important role in facilitating more effective markets by improving the 
quality and quantity of information about providers, products and services made available to market 
participants. In markets where this is done well, market signals can often be more effective than ex 
ante regulation at driving up standards and reducing risks.67 

61 OECD, ‘The Economic Impact of ICT’, (2004), cited in OECD, ‘Innovation and Growth: Rationale for an Innovation Strategy’, (2007).
62 OECD, ‘Innovation and Growth: Rationale for an Innovation Strategy’, (2007).
63  Mulgan, G., ‘Anticipatory regulation: How can regulators keep up with fast-changing industries?’, (2017). Available at: http://www.nesta.org.uk/blog/anticipatory-

regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf 
64  Ibid. 
65 Ibid. 
66  A good example of poorly designed regulation of important technologies is the forthcoming General Data Protection Regulation. 
67  Despite these opportunities for reduction in ex ante statutory regulation, it should be noted that commercial activity will still rely on the basic framework of 

economic regulations, such as contract law, IP etc. 

http://www.nesta.org.uk/blog/anticipatory-regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf
http://www.nesta.org.uk/blog/anticipatory-regulation-how-can-regulators-keep-fast-changing-industries#sthash.fxH9GYlL.dpuf
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Third party intermediaries (TPIs) and online platforms are one example of where technology has 
enabled markets to work better. TPIs can help reduce the scale of incomplete information in markets 
and enable buyers and sellers to reduce the time and resource costs associated with market 
engagement. Yet their effectiveness across a range of sectors – from insurance, utilities and online 
retail sales – is only possible if consumers and sellers trust that:
 •  The platform is technologically capable of presenting accurate and useable information
 •  Regulators have the tools to deal effectively with those breaching their obligations e.g. rogue 

traders selling poor quality goods and services 

In areas like the energy retail market, FSB has argued that these tests have been shown to fail. 
In some areas, it may be considered necessary to regulate certain technologies and associated 
behaviours. Such regulation should follow a number of principles to ensure it achieves its public 
policy goals while minimising costs and negative market distortions. These should be:68

 •  Focusing more on function and, consequently, less on specific technologies
 •  Building in flexibility and the ability to adapt to technological change and subsequent economic 

and social change driven by the former
 •  Utilising soft measures more – like data reporting – to drive the market in ways that empower 

the market to work more effectively
 •  Designing frameworks in a bottom-up way, utilising approaches such as co-regulation wherever 

appropriate and making best use of ‘big data’

Regulation and its impact on innovation
Innovation is a key driver of technological development, and vice versa. However, innovation 
encompasses a much broader range of activity than simply the development of new and existing 
technologies (Figure 15). Whatever kind it is, the word ‘innovation’ is frequently used as shorthand 
for the development, enhancement and commercialisation of new goods, services, processes and 
practices.

Figure 15: Ten types of innovation
Source: Doblin (2013)69
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All variants of innovation influence the productivity of both individual businesses and the wider 
economy through affecting either the allocative, productive or dynamic efficiency of markets. 
Smaller businesses have an essential role in pushing innovative activity within industries and across 
the economy through the role they play in driving competition. Regulation changes the cost base 
and incentives for small firms in relation to competition and innovation. The consequences can be 
positive or negative depending on a number of factors. Industry-level data suggests that the effect of 
regulation on innovation appears to be highly variable and case-specific.70 

68 Eisenach, J., and Soria, B., ‘A new regulatory framework for the digital ecosystem’, (2016).
69 Keeley L., Pikkel R., Quinn B., Walters, H., (Doblin), ‘Ten Types of Innovation: The Discipline of Building Breakthroughs’, (2013). 
70 Stewart, L. A., ‘The Impact of Regulation on Innovation in the United States: A Cross-Industry Literature Review’, (2010).
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Some smaller businesses report that there are a number of different types of regulation that play a 
positive role in enabling innovation. For example, Intellectual property (IP) law is frequently cited by 
businesses as regulation that facilitates innovation. IP law provides protection for inventors, innovators 
and those trying to commercialise a product or service, enabling them to take the risks and invest the 
required resources. Similarly, it helps leverage external investment and expertise because of its role 
in ensuring that successful innovation guarantees a return on investment. 

Almost three quarters (70%) of small businesses were able to identify some sort of helpful regulation. 
Of those that did, around a third (34%) highlighted the positive impact that regulation can have on 
enabling innovation.71 Figure 16 shows that some sectors, like information and communication (51%), 
see regulation as particularly important whereas other sectors, like retail (26%) or accommodation 
and food (17%), perceive fewer benefits.72

Figure 16: Breakdown of small businesses that say regulation has enabled innovation (by sector)
Source: FSB regulation survey (2017)
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Regulation which promotes more complete market information aids innovation through: 

‘…reducing information asymmetry on the consumer side or by aiding development on the 
producer side.’

Stewart, L A (2010) 73

Social regulation can also spur innovation. Its positive impact has been observed across a number of 
sectors, such as chemicals, bio-technology and manufacturing. However, it should be noted that the 
design of the regulation is particularly crucial in defining the extent of any positive influence. 

71 Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process.’
72 The baseline is the 70 per cent of small businesses that could identify some sort of helpful regulation
73 Stewart, L. A., ‘The Impact of Regulation on Innovation in the United States: A Cross-Industry Literature Review’, (2010).
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Both poor quality and too much regulation can act as a barrier to innovation by smaller firms and, 
consequently, for industries and the economy. This is because regulation can:

‘…erect barriers to the development of new, improved products and production processes... 
discourage research efforts by firms…distort the choice of technologies that are explored 
and adopted…create barriers to innovation by increasing the uncertainty and costs of the 
development process…affect technology diffusion.’

Syverson, C  (2011) 74

Nearly nine in 10 (88%) small businesses were able to identify some aspect of regulation that acts as 
a barrier. Of these, around a third (36%) highlighted the negative impact of regulation on innovation.75 
Figure 17 shows that some sectors, like information and communication (45%) and manufacturing (44%), 
are more likely to say regulation hinders innovation. Notably, the information and communication 
sector also came top of the list for perceiving regulation as a benefit to innovation (Figure 16 above), 
signifying the general importance of innovation to this sector. This, in part, reflects the essential 
ambiguity of the impact of regulation on innovation and the very specific effects it can have. 

Elsewhere, sectors like construction (24%) and repair of motor vehicles (20%) experience fewer 
regulatory barriers to innovation. 

Figure 17: Breakdown of small businesses that say regulation has hindered innovation (by sector)76

Source: FSB regulation survey (2017)
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Product market regulation in particular is strongly linked with a negative impact on innovation in 
businesses, restricting their ability to adopt new technology, change internal business processes 
and develop new products.77 The deregulation of product markets results in more competition by 
reducing costs of entry. 

Regulatory reform across a number of sectors has encouraged some notable innovations.78 Examples 
include: the unbundling of ICT software from hardware, the liberalisation of the telecommunication 
sector, and the introduction of competition to the parcel delivery and air transport sectors. 

74 Syverson, C., ‘What Determines Productivity?’ in Journal of Economic Literature, Vol. 29, No 2, (2011).
75  Defined in this case as ‘prevented or diverted resources away from the creation, improvement, or bringing to market of a new product, service or process.’
76 The baseline is the 88 per cent of small businesses that were able to identify aspects of regulation in general that provide the biggest barriers. 
77 OECD, ‘Innovation and Growth: Rationale for an Innovation Strategy’, (2007).
78 OECD, ‘Science, Technology and Industry Scoreboard 2005’, (2005), cited in OECD, ‘Innovation and Growth: Rationale for an Innovation Strategy’, (2007).



49

fsb.org.uk

Leaving the EU offers potential opportunities for the UK to develop a regulatory environment 
which better promotes innovation across the wider smaller business community. The decision to 
regulate, and the potential impact on innovation, needs to be carefully considered on a case-by-case 
basis. Whatever the merits of individual regulatory measures, too much regulation has a negative 
consequence for innovation. The cumulative burden must be an important factor in decisions 
regarding regulation. Where regulation is needed, it will have to be designed carefully to minimise 
costs and maximise any potential benefits. In some circumstances, the balance of costs and benefits 
will depend on stated priorities. For example, while social regulation might spur radical social 
innovation, it frequently comes at the expense of market innovation.79 

Where ex ante regulation of technology and associated behaviours is necessary, it needs to be of 
good quality. Despite the risks, it is possible to regulate in ways that minimise costs and increase the 
likelihood of smaller business innovation. If policy makers want to regulate in a way that keeps the 
distortive costs low, but creates incentives for innovation, then they must first seek to understand and 
set clear objectives for what the regulation in question is trying to achieve. For example, when crafting 
social regulation that will require compliance innovation, regulators and policy makers should: 

‘…first decide what sort of innovation – incremental or radical – will be needed to achieve the 
desired outcome. 

‘…weigh the benefits of successful radical innovation against both the compliance burden of the 
regulation and the risk that the innovative activity would be futile or result in commercial “duds”…

‘[only go ahead where]…the benefits of radical innovation…[are]…high…in order to safely 
compensate for both the cost and the risk…’
 Stewart, L A  (2010)80

Policy makers should also be cognisant that:

‘…stringent economic regulation, being largely detrimental to innovation, should be implemented 
through the moving target approach in order to minimize the compliance burden and thus its 
negative impact on innovation…[and of]…the trade-offs between the sudden enactment of 
stringent regulation versus the gradual increase of stringency over time.’
        Stewart, L A  (2010)81

The best regulatory tools for encouraging innovation are ones that are flexible yet clear, such as 
incentive-based and performance standards approaches. These: 

‘…tend to aid both market and social innovation by maximising the implementation leeway 
available to firms, allowing the market to dictate cost efficient and commercially viable 
solutions…[this is because]…the firm and the market…[are able]…to decide the optimal path to 
implementation…expedient – both in its implementation and execution – and unambiguous, 
minimizing the uncertainty facing firms when bringing new products or processes to the market.

Stewart, L A  (2010)82

79 Stewart, L. A., ‘The Impact of Regulation on Innovation in the United States: A Cross-Industry Literature Review’, (2010).
80 Ibid.
81 Ibid.
82 Ibid.
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REFORMING REGULATION

Once the UK has left the EU, much more of the small business regulatory environment will be under 
the control of the UK Parliament, devolved institutions and domestic regulators. 

Figure 18 shows that just over half (53%) of small businesses believe that the UK leaving the EU 
will provide either significant (25%) or some (27%) scope for reforming regulations that impact their 
businesses. This compares to 34% who believe leaving the EU will provide either no new scope for 
regulatory reform (26%) or even less scope than we have today (8%).

There is some evidence that larger businesses are more positive than the smallest businesses (sole 
traders) about the opportunities for regulatory reform following Brexit. Forty five per cent of sole 
traders believe leaving the EU will provide some or significant scope for reforming the regulation that 
impacts their business, as opposed to 61 per cent for those with more than 20 employees (Figure 19). 

Figure 18: Small business views on scope for regulatory reform following Brexit
Source: FSB small business survey (2017)
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Figure 19: Breakdown of small businesses that say leaving the EU will provide scope for regulatory 
reform following Brexit (by size)
Source: FSB regulation survey (2017)

0% 10% 20% 30% 40% 50% 60% 70% 80%

Average

>20 employees

10-19 employees

Microbusinesses
(<10 employees)

Sole traders

There is also clear variation between the views of different sectors regarding regulatory reform. 
Figure 20 shows that those involved in the repair of motor vehicles (64%) and wholesale (60%) are 
particularly positive about post-Brexit opportunities for regulatory change. This could indicate specific 
areas of EU regulation that are particularly burdensome for these sectors, like those covering waste 
management and packaging. In contrast, the construction sector (47%) appears to be slightly less 
positive than other sectors about opportunities for regulatory reform.

Figure 21 shows there is also variation in attitude across different devolved nations, with businesses 
in Wales (70%) showing a particularly strong view that leaving the EU will provide some or significant 
scope for regulatory reform. This compares to figures between 43 and 53 per cent for the other 
devolved nations.
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Figure 20: Breakdown of small businesses that say leaving the EU will provide scope for 
regulatory reform (by sector)83

Source: FSB regulation survey (2017)
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83 Repair of motor vehicles, Wholesale and Agriculture, forestry and fisheries all had low respondent numbers; 32, 37, 32 respectively. 
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Figure 21: Breakdown of small businesses that say leaving the EU will provide scope for regulatory 
reform following Brexit (by nation)84

Source: FSB regulation survey (2017)
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According to comparisons with other countries by the World Economic Forum, the UK ranks 25th in 
the world for its regulatory burden.85 This suggests that, subject to getting the right policy framework 
in place, the UK has significant room to improve its international ranking by reforming its regulatory 
environment – not least by reducing the amount of current regulation, and by controlling the future 
flow. An ambition to catch up with top 10 ranked countries, such as Switzerland, could help focus 
policy measures. 

84 Low baseline for Northern Ireland.
85  Schwab, K., ‘The Global Competitiveness Report 2016–2017’, (2017). Available at: http://www3.weforum.org/docs/GCR2016-2017/05FullReport/

TheGlobalCompetitivenessReport2016-2017_FINAL.pdf 

http://www3.weforum.org/docs/GCR2016-2017/05FullReport/TheGlobalCompetitivenessReport2016-2017_FINAL.pdf
http://www3.weforum.org/docs/GCR2016-2017/05FullReport/TheGlobalCompetitivenessReport2016-2017_FINAL.pdf
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Factors that can underpin a competitive regulatory environment
As a result of leaving the EU, the UK will have a greater degree of autonomy over its domestic 
regulatory environment. This will allow a number of domestic factors associated with better quality 
regulation to have a greater influence over both the existing stock (where reform is implemented) and 
the future flow of regulation affecting smaller businesses. These factors, set out below, can play an 
important role in helping build a more competitive small business regulatory environment. 

Domestic origins 
Domestically sourced regulation has certain inherent advantages including the ability of the legislator 
and regulator to tailor rules to a smaller and more homogeneous business population. This compares 
to non-domestically sourced legislation sitting across multiple countries, which has to contend with a 
high degree of economic, legal, geographical, preference and policy diversity.86 Furthermore, greater 
domestic autonomy reduces the risks of other countries exporting their regulatory costs to the UK.87 

Regulatory governance
Good governance, i.e. the right policy-making practices and processes, can help ensure regulations:

 •  Are likely to solve clearly identified problems

 •  Are devised and designed carefully and on the basis of evidence

 •  Minimise any negative costs for those affected 

 •  Can be reformed swiftly in light of evidence of their effectiveness

 •  Can be repealed or reformed if they are out-of-date

The OECD has suggested a number of elements of good regulatory governance which promote 
transparency, accountability and predictability during the development, implementation and post-
implementation stages of regulation (Figure 22).

86  Leebron, D. W., ‘Lying Down with Procrustus: An Analysis of Harmonisation Claims’ in ‘Fair Trade and Harmonisation: pre-requisites for Free trade?, Vol. 1 – 
economic analysis’, eds. Bhagwati, J. N., and Hudec, R. E., (1996). EU law-making tends to involve dispersed drafting and negotiated outcomes that add further 
complications to the policy and legislative process. Source: Robinson, W., ‘Drafting to Implement EU acts: A View from the European Commission’, in ‘Drafting 
Legislation: a modern approach’, eds. Stefanou, C., and Xanthaki, H., (2008). 

87 Vaubel, R., ’The Political Economy of Labour Market Regulation by the European Union’, (2007).
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Figure 22: Elements of good regulatory governance
Source: OECD88
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Having good quality regulatory governance is linked to positive growth outcomes.89 Not least because 
good regulatory governance that helps improve the quality of regulation, can reduce the negative 
impacts of regulation.90 The UK has a highly-regarded regulatory governance system.91 Therefore, it is 
likely that UK businesses have enjoyed some benefits from this. However, there is growing evidence 
that there are ways in which it can substantially improve.92 If the UK is to maintain its reputation 
for having a good regulatory governance system and ensure that its regulatory environment is to 
become one of the best in the world, its deficiencies need to be corrected and its strengths built 
upon. The elements set out in Figure 22 should be the guide for policy makers looking to improve it. 

Common law 
Where regulation is found to be in need of reform, and where there are significant EU elements, 
there is an opportunity to re-design rules and legislate for them in a way consistent with common law 
principles and practices.93 In the long-term, this would be beneficial for smaller businesses because 
the common law system has a number of characteristics which benefit commercial activity.94 

How small businesses want regulation to be reformed
Once the UK leaves the EU, and following the transposition of the EU acquis, the UK Government 
will have the freedom to examine the raft of – what will then be – entirely domestic regulation for its 
impact on smaller businesses. 

As illustrated earlier, the key regulation issues for smaller businesses are that there is too 
much regulation, much of what there is isn’t of sufficient quality, and it comes with considerable 
implementation costs. All three of these elements need to be robustly tackled if the UK is to develop 
the most competitive small business regulatory environment in the world. 

Smaller businesses have suggested a number of ways in which these three negative aspects of the 
existing regulatory environment can be improved (Figure 23). 

88 ‘Better regulation in Europe: an OECD assessment of regulatory capacity in the 15 original member states of the EU’. (No date given)
89  Jacobzone S., Steiner, E., Ponton, E., and Job, E., ‘Assessing the Impact of Regulatory Management Systems’, OECD Working Papers on Public Governance, No. 

17, (2010), cited in Parker, D., and Kirkpatrick. C., ‘Measuring Regulatory Performance – the economic impact of regulatory policy: a literature review of quantitative 
evidence’, (2012). 

90  Loayza, N.V., Oviedo, A.M., and Servén, L., 'Regulation and Macroeconomic Performance', (2004), cited in Parker, D., and Kirkpatrick. C., ‘Measuring Regulatory 
Performance – the economic impact of regulatory policy: a literature review of quantitative evidence’, (2012).

91 OECD, ‘Better Regulation in Europe: United Kingdom’, (2010). Available at: http://www.oecd.org/gov/regulatory-policy/44912232.pdf
92  National Audit Office, ‘The Business Impact Target: cutting the cost of regulation‘, (2016). Regulatory Policy Committee, ‘Review of government impact assessment 

capability in 2016: an independent report on the quality of analysis supporting regulatory proposals‘, (2017). Available at: https://www.gov.uk/government/uploads/
system/uploads/attachment_data/file/593213/RPC_Report_-_Review_of_Government_impact_assessment_capability_-_February_2017.pdf

93  The commercial advantages that stem from common law systems are confined to England, Wales and Northern Ireland because Scotland has a distinct system of 
law. Except, of course, where Scottish businesses might choose to contract under English law. 

94 FSB, 'Tied Up: Unravelling the dispute resolution process for small firms,' (2016). 

http://www.oecd.org/gov/regulatory-policy/44912232.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/593213/RPC_Report_-_Review_of_Government_impact_assessment_capability_-_February_2017.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/593213/RPC_Report_-_Review_of_Government_impact_assessment_capability_-_February_2017.pdf
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Figure 23: How small firms believe the negative impact of regulation can be mitigated 
Source: FSB regulation survey (2017)
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A significant proportion (73%) of these respondents suggested that simplified requirements would be 
an effective way of reducing the barriers that regulations create to running a smaller business. They 
also want to see partial exemptions utilised more (45%) and greater discretion around how a smaller 
business can meet a designated outcome (42%). Many also want to see a significant improvement 
in the quality and availability of guidance about how to comply (41%). Meanwhile, just over a third 
of respondents considered reductions in recording and reporting requirements (37%) and tailored 
language (35%) to be important ways of improving the regulatory environment. A third (33%) wanted 
to see more use of complete exemptions from regulatory requirements for smaller businesses. 

Table 15 provides a sectoral breakdown of the top four methods of improving the regulatory 
environment as identified by smaller firms. 

Although all sectors would benefit considerably from simplified requirements for smaller businesses, 
the information and communications, accommodation and food and manufacturing sectors claimed 
they would benefit the most. In these three sectors, the main types of regulation impacting businesses 
is:

 •  Employment law

 •  Workplace health and safety 

 •  Tax administration

 •  Pensions

 •  Food safety and hygiene regulations

 •  Public procurement rules/requirements

 •  Data protection

 •  Product standards

 •  Planning

This suggests that, if policy makers want to reform the regulatory framework to reduce its negative 
impact on smaller businesses in the information and communications, accommodation and food and 
manufacturing sectors, they should focus on the types of regulation listed above. These are likely to 
deliver the biggest impacts. 

In Table 15 there is a noticeable variation between sectors in terms of where and how they believe 
the regulatory framework can be improved for small businesses. For example:

 •  Simplified requirements is a particular priority for certain sectors, like information and 
communication (86%), accommodation and food (80%) and manufacturing (79%), compared to 
a cross-sector average of 73 per cent. However, simplified requirements are much less of a 
priority for sectors like repair of motor vehicles (63%) and agriculture, forestry and fisheries (54%).

 •  Partial exemptions for smaller businesses is seen as a particular priority for sectors like 
accommodation and food (61%) and repair of motor vehicles (53%), compared to a cross-sector 
average of 45 per cent. However, it is much less of a priority for the construction sector (37%).

 •  More discretion about how to meet regulatory requirements is a particular priority for sectors like 
agriculture, forestry and fisheries (55%), construction (48%) and accommodation and food (47%), 
compared to a cross-sector average of 42 per cent. However, it appears to be a low priority for 
sectors like professional, scientific and technical (32%), retail (32%) and repair of motor vehicles 
(33%).

 •  Simpler and clearer guidance seems to be an unusually low priority for the repair of motor 
vehicles sector (21% compared to a 41% cross-sector average).
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Around a third (33%) of small businesses feel they should be completely exempted from some types 
of regulation. For some sectors, this proportion is higher than the average, e.g. retail (47%) and repair 
of motor vehicles (51%).

Table 15: How small firms believe the negative impact of regulation can be mitigated (by sector)95

Source: FSB regulation survey (2017)

MITIGATION SECTOR % AVERAGE %

Simplified 
requirements

Information and communication 86

73

Accommodation and food 80

Manufacturing 78

Professional, scientific and technical 74

Construction 72

Wholesale 70

Retail 68

Repair of motor vehicles 63

Agriculture, forestry and fisheries 56

Partial exemptions

Accommodation and food 61

45

Repair of motor vehicles 53

Agriculture, forestry and fisheries 49

Wholesale 48

Information and communication 48

Manufacturing 48

Retail 45

Professional, scientific and technical 44

Construction 37

More discretion about 
meeting requirements 

Agriculture, forestry and fisheries 55

42

Construction 48

Accommodation and food 47

Manufacturing 46

Wholesale 44

Information and communication 36

Professional, scientific and technical 32

Retail 32

Repair of motor vehicles 32

Simpler and  
clearer guidance

Construction 45

41

Accommodation and food 43

Retail 43

Manufacturing 41

Information and communication 41

Agriculture, forestry and fisheries 40

Professional, scientific and technical 38

Wholesale 36

Repair of motor vehicles 21

95 Data set too low for the education and arts, entertainment and recreation sectors.
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There are a number of common themes that have been highlighted within this report regarding 
the nature and impact of regulation on UK small businesses, as well as how this burden could be 
mitigated. The impact can vary noticeably between different sectors and, consequently, so do some 
of the solutions to improving the different types of regulation. Table 16 summarises small business 
views on the barriers, impacts and mitigation measures for various areas of regulation. 

Table 16: Summary of the nature and impact of regulatory barriers on small businesses, and how 
these could be mitigated (by regulatory area)
Source: FSB regulation survey (2017)

REGULATION RANK BARRIER IMPACT MITIGATION

Building 
standards

Top Poorly designed for 
purpose Reduced profitability Simplified requirements 

for small businesses

Key

Difficult to challenge 
inspectors/regulators Increased prices to 

absorb costs

More discretion about 
how to meet regulatory 
requirements

Inconsistent inspection 
and enforcement

Reduced productivity and 
innovation

More consistency 
in inspection and 
enforcement

Complex/inconsistent 
language

Too broad making it 
difficult to know how to 
comply

Certified 
standards

Top Cost of buying in external 
advice Reduced profitability Simplified requirements 

for small businesses

Key

Regulation poorly 
designed for purpose Lost orders/customers

More discretion about 
how to meet regulatory 
requirements

Monitoring, recording and 
reporting requirements

Inhibited workforce 
expansion

Simpler and clearer 
guidance on how to 
comply

Time consuming nature of 
inspections

Increased prices to 
absorb costs

Lack of quality guidance 
to help compliance Inhibited investment in 

workforce skills/trainingComplex/inconsistent 
language

Company law

Top
Monitoring, recording 
and reporting 
requirements

Reduced profitability Simplified requirements 
for small businesses

Key

Complex/inconsistent 
language

Reduced productivity and 
innovation

Partial exemptions for 
smaller businesses

Cost of buying-in external 
advice

Tailored language and 
formats for smaller 
businesses

Excessive penalties for 
non-compliance

Inhibited workforce 
expansion

Simpler and clearer 
guidance on how to 
comply

More discretion about 
how to meet regulatory 
requirements

Fewer recording and 
reporting requirements
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REGULATION RANK BARRIER IMPACT MITIGATION

Consumer 
legislation

Top Poorly designed for 
purpose

Reduced 
profitability

Simplified requirements 
for small businesses

Key

Complex/inconsistent 
language

Inhibited workforce 
expansion

Simpler and clearer 
guidance on how to 
comply

Cost of buying-in external 
advice 

Partial exemptions for 
smaller businesses 

Too broad making it 
difficult to know how to 
comply

Reduced productivity  
and innovation

More discretion about 
how to meet regulatory 
requirements

Monitoring, recording and 
reporting requirements

Tailored language and 
formats for smaller 
businesses

Lack of quality guidance 
to help compliance

Fewer recording and 
reporting requirements

Data protection

Top
Too broad making it 
difficult to know how to 
comply

Reduced profitability Simplified requirements 
for small businesses

Key

Monitoring, recording and 
reporting requirements

N/A

Tailored language and 
formats for smaller 
businesses

Complex/inconsistent 
language More discretion about 

how to meet regulatory 
requirementsPoorly designed for 

purpose

Employment 
law

Top Cost of buying in external 
advice

Inhibited workforce 
expansion

Simplified requirements 
for small businesses

Key

Monitoring, recording and 
reporting requirements Reduced profitability

Partial exemptions for 
smaller businesses

More discretion about 
how to meet regulatory 
requirements

Poorly designed for 
purpose

Reduced productivity and 
innovation

Fewer recording and 
reporting requirements

Simpler and clearer 
guidance on how to 
comply

Complex/inconsistent 
language

Inhibited investment in 
workforce skills/training

Tailored language and 
formats for smaller 
businesses

Complete exemption for 
small businesses
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REGULATION RANK BARRIER IMPACT MITIGATION

Environmental 
regulations

Top Poorly designed for 
purpose Reduced profitability Simplified requirements 

for small businesses

Key

Monitoring, recording and 
reporting requirements

Increased prices to 
absorb costs

More discretion about 
how to meet regulatory 
requirements

Cost of buying in external 
advice 

Reduced productivity and 
innovation

Partial exemptions for 
smaller businesses

Complex/inconsistent 
language

Simpler and clearer 
guidance on how to 
comply

Food safety 
and hygiene 
regulations

Top
Monitoring, recording 
and reporting 
requirements

Reduced profitability Simplified requirements 
for small businesses

Key

Poorly designed for 
purpose

Reduced productivity and 
innovation

Fewer recording and 
reporting requirements

Difficult to challenge 
inspectors/regulators

More discretion about 
how to meet regulatory 
requirements

Partial exemptions for 
smaller businesses

Inconsistent inspection 
and enforcement

Increased prices to 
absorb costs

More discretion 
for inspectors and 
enforcement

Tailored language and 
formats for smaller 
businesses

Complex/inconsistent 
language

Inhibited workforce 
expansion

More consistency 
in inspection and 
enforcement

Simpler and clearer 
guidance on how to 
comply

Workplace 
health and 
safety

Top
Monitoring, recording 
and reporting 
requirements

Reduced profitability Simplified requirements 
for small businesses

Key

Cost of buying in external 
advice

Inhibited workforce 
expansion

More discretion about 
how to meet regulatory 
requirements

Poorly designed for 
purpose

Reduced productivity and 
innovation

Partial exemptions for 
smaller businesses 

Too broad making it 
difficult to know how to 
comply

Simpler and clearer 
guidance on how to 
comply

Complex/inconsistent 
language

Increased prices to 
absorb costs

Fewer recording and 
reporting requirements

Tailored language and 
formats for smaller 
businesses
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REGULATION RANK BARRIER IMPACT MITIGATION

Pensions

Top Cost of buying in  
external advice Reduced profitability Simplified requirements 

for small businesses

Key

Monitoring, recording and 
reporting requirements

Inhibited workforce 
expansion

Complete exemption for 
small businesses

The existence of the 
regulation Reduced productivity and 

innovation
Partial exemptions for 
smaller businessesPoorly designed for 

purpose

Planning

Top Difficult to challenge 
inspectors/regulators Reduced profitability Simplified requirements 

for small businesses

Key

Cost of buying in external 
advice

Reduced productivity and 
innovation

More discretion about 
how to meet regulatory 
requirementsPoorly designed for 

purpose

Complex/inconsistent 
language Make it easier to 

challenge regulatory 
decisionsInconsistent inspection 

and enforcement

Product safety/
liability laws

Top Poorly designed for 
purpose Reduced profitability Simplified requirements 

for small businesses

Key

Complex/inconsistent 
language

Reduced productivity and 
innovation

Simpler and clearer 
guidance on how to 
comply

Cost of buying-in external 
advice

Increased prices to 
absorb costs

Partial exemptions for 
smaller businesses

More discretion about 
how to meet regulatory 
requirements

Product 
standards

Top Poorly designed for 
purpose Reduced profitability Simplified requirements 

for small businesses

Key

Cost of buying in external 
advice

Reduced productivity and 
innovation

More discretion about 
how to meet regulatory 
requirements

Complex/inconsistent 
language

Partial exemptions for 
smaller businesses

Monitoring, recording and 
reporting requirements

Increased prices to 
absorb costs

Simpler and clearer 
guidance on how to 
comply

Lack of quality guidance 
to help compliance
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REGULATION RANK BARRIER IMPACT MITIGATION

Public 
procurement 
rules/
requirements 

Top Poorly designed for 
purpose Reduced profitability Simplified requirements 

for small businesses

Key

Complex/inconsistent 
language

Reduced productivity and 
innovation

More discretion about 
how to meet regulatory 
requirements

Monitoring, recording and 
reporting requirements Inhibited workforce 

expansion

Simpler and clearer 
guidance on how to 
comply

Cost of buying in external 
advice

Partial exemptions for 
smaller businesses

Tax 
administration

Top
Monitoring, recording 
and reporting 
requirements

Reduced Profitability Simplified requirements 
for small businesses

Key

Cost of buying in external 
advice

Reduced productivity and 
innovation

Partial exemptions for 
smaller businesses

Complex/inconsistent 
language

Fewer recording and 
reporting requirements

Excessive penalties for 
non-compliance

Simpler and clearer 
guidance on how to 
comply

Poorly designed for 
purpose Inhibited workforce 

expansion

Tailored language and 
formats for smaller 
businesses

Difficult to challenge 
inspectors/regulators

Complete exemption for 
small businesses

Waste 
management 

Top Monitoring, recording & 
reporting requirements Reduced Profitability Simplified requirements 

for small businesses

Key Poorly designed for 
purpose

Increased prices to 
absorb costs

Partial exemptions for 
smaller businesses

Complete exemption for 
small businesses

More discretion about 
how to meet regulatory 
requirements

The evidence provided in Table 16 provides the foundation for a regulatory reform agenda that could 
mark a step change in the competitiveness of the UK economy and deliver some of the potential 
growth benefits that can accrue from benign reform of the regulatory environment. 

A reformed regulatory framework needs to support the success of different sectors, as well as 
providing a more general boost to all smaller businesses through reducing the costs of regulation 
(including the distortions in economic behaviour). The details of devising a reform programme will 
need to be undertaken in a considered way, by a body with the remit to think holistically about 
small business regulation. Regulation is not a series of isolated rules but, rather, rules that operate 
together as systems. Therefore, reform needs to be developed with this understanding. The insights 
presented in this report provide a platform for reform and signposts the direction in which the review 
process should proceed. 

To complement the programme of reform, essential supporting measures will be needed e.g. to make 
sure that the future flow of new regulation is such that it does not undermine the competitiveness 
gains which will accrue from the holistic and systematic review of small business regulation. 

The full range of recommendations for policy makers, which will help the UK develop this world 
leading small business regulatory framework, is set out in the Recommendations chapter. 
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RECOMMENDATIONS

1. Provide short-term stability
The Government should ensure the Repeal Bill is implemented to provide certainty to small businesses 
so that on the day after the UK has left the EU, the same rules and regulations will apply as when the 
UK was in the EU. The Bill should include measures to plug any gaps in the regulatory framework that 
would arise due to this transposition. To achieve this, it is essential that Government engages with 
small businesses. 

In the short term, it is imperative that the domestic regulatory environment remains stable so that the 
UK’s small businesses have the certainty they need to continue to plan, invest and operate over the 
period leading up to, and immediately after, the UK’s exit from the EU. The Government should aim 
to make Brexit as smooth as possible, minimising regulatory disruption for smaller businesses. FSB 
supports the principle of a Repeal Bill as a workable approach to ensuring as much certainty and 
stability as possible in the domestic regulatory framework. This Bill must deliver on the commitment to 
increase the decision-making power of each of the devolved governments. However, it must balance 
this against the requirement to maintain common frameworks to ensure no additional barriers to 
business are created as a result of the UK’s exit from the EU. 

As the UK negotiates with the EU over the terms of Brexit, the UK Government must also set out 
plans for regulatory reform. This will ensure that, when the UK leaves the EU, our small businesses 
are well-positioned to grow their workforce, take advantage of emerging technology and innovation, 
and meet the changing demands of their customers. 

2. Establish the institutional structures for long-term reform 
Following Brexit, the UK Government should prioritise a wide-ranging review of all regulation 
impacting small businesses. This should identify how the UK’s regulatory framework can best be 
developed and enhanced to improve productivity and competitiveness. 

After the UK leaves the EU – and the acquis has been transposed across to effectively become 
domestic EU law – there will no longer be a distinction between UK and EU regulation. This provides 
the UK Government with an opportunity to review and, where necessary, reform regulation to enhance 
UK competitiveness. 

This review should look at the stock of statutory regulation from first principles and provide an 
evidence-based platform for future Governments to make ongoing reforms to the business regulatory 
framework. It should look at why a regulation or type of regulation is needed, but also how it can 
be best designed and implemented. The Law Commission and Australia’s Productivity Commission 
provide models for how the UK Government might take this forward. Furthermore, the review should 
be put on a statutory footing to ensure accountability and consistent progress to a reasonable 
and pre-determined timeframe. It must be adequately resourced, pulling in expertise from industry 
(including groups representing businesses of all sizes), policy making and academia, regulators and 
a range of other areas where relevant. This review should make proposals to future Governments 
which can then be acted upon. Importantly, the institutional framework for this review should be in 
place before the UK leaves the EU. 

FSB research has identified areas where small businesses believe reforms are required to improve 
the regulatory environment. We urge the UK Government to explicitly seek the views of smaller 
businesses (set out in this report) and explore how regulatory reform can help reduce barriers to their 
success. 

3. Create a regulatory policy framework for the future 
The UK Government should make regulation, and its reform, a central and ongoing priority, and take 
steps to enhance the UK’s system of regulatory governance. It should particularly look to integrate 
business perspectives into the policy-making process. 

Alongside the comprehensive review of the stock of current regulation, the Government needs to 
put in place the architecture to govern the flow of future regulation. This needs to build on the best 
aspects of the current UK regulatory governance system, and then go further. In some areas, this 
might include considerations around maintaining equivalence with EU regulatory changes. 
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Regulation needs to be a central policy issue for future governments. This will require institutional 
change because regulation is not a policy issue confined to one or two government departments. 
The wide diffusion of regulation-related issues will become more acute as technology and other 
developments break down traditional regulatory delineations. Yet the leadership and drive needed 
to make regulation a long-term, cross-Government and strategic priority are currently absent.  
To rectify this:

 •  The UK Government must make regulation a strategic policy priority. Government departments 
and non-economic regulators should be required to ensure that any future regulation is minimally 
burdensome while still being effective in terms of achieving its stated policy goals, which need 
to be made clear publicly at the outset of the policy-making process. 

 •  The UK Government should demonstrate strategic leadership by establishing an Office for 
Regulatory Reform (OfRR) in the Cabinet Office reporting to the First Secretary of State for the 
Cabinet Office and Minister for the Cabinet Office. The aim of OfRR should be to bring a more 
holistic and coherent approach to business regulation in the UK. The OfRR would:

  •  Take on the better regulation agenda (currently being led by BEIS), including subsuming the 
Better Regulation Executive (BRE). 

  •  Act as the cross-departmental, strategic driver of the regulatory reform agenda with a 
primary focus on improving the regulatory environment for business. 

  •  Present a ‘state of regulation’ report to Parliament every two years to identify the ongoing 
successes and failures of existing regulation and the future challenges. 

  •  Act as a non-departmental ‘red team’ for all new policy proposals that involve regulation, 
challenging proposals for new regulation and provide an independent critique of new 
measures from a strategic perspective. This should be a public process to aid accountability. 

  •  The Parliamentary Regulatory Reform Committee should have oversight of these new 
structures and play a central role in holding them, and the relevant Ministers, to account. 

 •  The UK Government should strengthen the process for assessing the need for new 
regulations and their impact on smaller businesses. Structural reform needs to be accompanied 
by process reform i.e. an improved regulatory governance system. The domestic process 
for scrutinising policy proposals is well-regarded internationally, but there remain important 
areas that need improving. For example, a recent National Audit Office report into the Better 
Regulation Agenda identified a number of deficiencies, not least the exclusion of important 
areas of regulatory burden on small businesses. The rigour of the SaMBAs produced by many 
departments - as part of the Cost-Benefit Analyses (CBA) of policy proposals - is inconsistent. 
There is little evidence there has been a cultural shift in policy-making towards ‘thinking  
small first’.

It is important that reforms go even further than simply correcting the deficiencies identified by the NAO. 
A strengthened regulatory governance system should be placed in a comprehensive statutory code, 
rather than the current hybrid of some legislative elements and some guidance. Such a code should 
include a requirement for improved, more consistent and rigorous Regulatory Impact Assessments 
and evaluations, which also scrutinise the need for new regulation in the first place. CBAs need to 
have adequate regard for the cumulative – as well as policy-specific – regulatory burden on small 
businesses and the indirect or ‘economic’ costs of regulation e.g. on market competition. CBAs also 
need to take into consideration the possibility of government failure in calculating the balance of 
cost and benefits. These should become part of the criteria for deciding on the desirability and 
necessity of new regulations. Furthermore, each government department should have an internal 
independent ‘challenge panel’ that is able to scrutinise the justification and the design of emerging 
policy proposals before they go to the OfRR for external ‘challenge’. 
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Other improvements to the regulatory governance system should include:

    A larger and more formal role for businesses in the regulation-making process. The UK 
Government should establish a business forum, which will have a recognised role in the 
development of business regulation policy. This forum would input directly into the work 
of the proposed OfRR. It is essential that small businesses are involved in such structures 
because their needs are distinct from larger businesses.

     A new, independent body, based upon the Office for Budget Responsibility model, to 
conduct post-implementation reviews. While the sponsoring department should be the 
OfRR, the new body should operate independently and report its outputs to Parliament. 
This would remove the need for departments to carry out post-implementation reviews 
themselves, thereby removing any grounds for concern over conflicts of interest.96 This 
proposed body should review every new regulation, five years after implementation, to 
assess its success against its original policy rationale. It should publicly report its findings, 
along with recommendations for the relevant department to repeal, reform, or maintain the 
current regulations, depending on the findings of the evaluation.

    The Regulatory Policy Committee (RPC) continuing as independent reviewer 
and validator of Regulatory Impact Assessments (RIAs). However, adherence to 
the requirements to provide RIAs early in the policy development process should be 
strengthened. Departments should explain publicly where their RIAs fail RPC evaluations. 
The RPC also needs more resources to help it do its job as effectively as possible. The role 
of the RPC is distinct from the post-implementation review body but should similarly fall 
within the jurisdiction of the OfRR.

     More incentives for departments to think innovatively about regulation and regulatory 
solutions. This should include incentives to increase cross-departmental collaboration to 
devise regulatory solutions to the challenges and opportunities of new technology. 

 •  The UK Government should avoid measures that could compromise the UK’s existing 
regulatory advantages, including aspects of the common law that are particularly supportive 
of commercial activity. A test should be established as part of the policy development process 
which would identify risks from new regulatory proposals to existing and well-developed aspects 
of common law, such as contract law. Where common law is established and has a record of 
delivering benefits for business, a strong and evidenced rationale should be provided to change 
the status quo. 

4. Support small businesses
The UK Government and devolved governments should implement measures which improve the 
‘regulatory experience’ of small businesses, including: 

 •   A comprehensive performance framework for non-economic regulators

 •  A stronger culture of transparency and learning, e.g. more use of tools, such as ‘safe harbour’, 
the use of derogations and de-minimus measures

 • More compliance support for smaller businesses from Government and regulators

Since the Hampton Report (2005)97, regulators and sponsoring departments have attempted to 
improve the experience for small businesses. A number of initiatives aim to facilitate this. Measures 
such as Earned Recognition, Primary Authority and Better Business for All (among others) have helped 
regulators to better understand the position of smaller businesses. There are also various business 
forums through which regulators can engage with smaller firms and their representatives. 

96  The RPC, in its recent report, found that departments were underperforming in this regard by failing to produce sufficient post-implementation evaluations of 
previous regulatory interventions. 

97 Hampton. P., ‘Reducing administrative burdens: effective inspection and enforcement‘, (2005). 
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To improve the regulatory experience of smaller businesses further – and consequently reduce 
regulatory costs:

 •  The UK Government should build upon the current reporting requirements placed on non-
economic regulators by the Enterprise Act 2016 by developing a wide-ranging and clear 
performance framework for all non-economic regulators. The framework should also help 
build a culture of openness between smaller businesses and regulators, enabling compliance 
through support. Emphasis should be placed on the reporting of non-compliance and learning to 
improve, rather than punitive enforcement, perhaps employing measures such as ‘safe harbour’ 
to help generate such a culture.

 •  The UK Government should encourage more data sharing between government 
departments, agencies and regulators. The use of big data will enable regulators to better and 
more strategically target support, awareness-raising and enforcement. Most importantly, it could 
help identify systemic problems with regulation in relevant sectors and help design ameliorative 
measures. Our proposed future OfRR should be able to use this data to identify cross-cutting 
problems with regulation(s) – alongside surveys and other evidence gathering methods – as a 
basis for their biennial report to Parliament on the ‘state of regulation’. 

 •  The UK Government should create a central hub to provide guidance to smaller businesses 
and start-ups on how and where to comply with required regulation. This could be run by 
the Small Business Commissioner (SBC), operating in conjunction with the OfRR. The hub should 
be a one-stop shop for businesses to access all the basic guidance they need, either provided 
directly or signposted to the relevant regulators. The hub should include a list and details of all 
the legislation businesses are likely to need to comply with, presented in an accessible way that 
enables different sectors and types of business to easily find what is relevant to them. The SBC 
would require additional resources in order to successfully deliver this.

5. Coordinate with devolved governments 
The UK and devolved governments should build on existing methods of coordination, such as the 
Joint Ministerial Councils, in order to develop a regulatory environment that works for all nations, 
while respecting the existing devolution settlement process. 

Devolution in Scotland, Wales and Northern Ireland has been a success for the last 20 years. Just 
as small businesses adapt and find new ways of operating, so should legislators at all levels – UK, 
devolved nation, and local authority. They, as well as their agencies and regulators, should find new 
ways to work together. Post-Brexit, key decisions on how to develop new rules, bodies and processes 
will need a partnership approach between the UK Government and those in Scotland, Wales and 
Northern Ireland. Each will need to be flexible, sharing their expertise and working in good faith in 
order to ensure smaller businesses are not burdened with new barriers to trade. 



Regulation Returned: What small firms want from Brexit 

68

METHODOLOGY

This report is based on FSB members’ experiences of regulation and its impact on their business. 
Data was collected through:

 •  A series of focus groups with FSB members in the South East, the West Midlands and the North 
between December 2016 and February 2017.

 •  A survey of 1,635 FSB members in January 2017. The survey was UK-wide. The survey was 
administered by the research agency Verve. 

The survey findings are all weighted according to FSB membership weighting (to reflect the 
demographic balance of FSB members throughout the UK). All percentages derived from the survey 
are rounded to the nearest whole number.
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